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HOLIDAY ON ICE: THE U.S. DEPARTMENT OF
HOMELAND SECURITY’S NEW IMMIGRATION
DETENTION STANDARDS

WEDNESDAY, MARCH 28, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION
PoLicy AND ENFORCEMENT,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 1:36 p.m., in room
2141, Rayburn Office Building, the Honorable Elton Gallegly
(Chairman of the Subcommittee) presiding.

Present: Representatives Gallegly, Smith, Lofgren, Conyers,
King, Gowdy, Ross, Waters, and Pierluisi.

Staff present: (Majority) Dimple Shah, Counsel; Marian White,
Clerk; and (Minority) Tom Jawetz, Counsel.

Mr. GALLEGLY. I call the Subcommittee to order. I would ask
unanimous consent that the Chair would have the right to recess
the proceedings at any time should there be a vote call on the floor.

Hearing no objection, that will be the order.

Today our hearing focuses on the detention of illegal and crimi-
nal immigrants. From the onset, I would like to make it clear that
no Member is against the humane treatment of detainees. How-
ever, I am concerned that ICE’s new Performance-Based Detention
Standards, because they unreasonably put the interests of remov-
able aliens ahead of the interests of the Nation.

Full implementation of the new detention standards is likely to
be extremely costly. Nevertheless, cost estimates are not addressed
at any point in the 400-plus page standards. Has ICE considered
the impact of this new policy on America and the American tax-
payers?

To make matters worse, the impetus for the new standards have
little to do with a need for detention reform. Rather, they are part
of an extensive public relations effort aimed at pro-amnesty advo-
cates.

Shortly after the detention standards were released, DHS an-
nounced the opening of a new detention facility in Texas. A San
Antonio newspaper describes it as being more like a private college
setting than a detention center.

It is outrageous that the immigration detention facilities have
morphed into college campuses, particularly when we are dealing
with a facility that costs the taxpayer $32 million to start with.
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This is especially true when American families struggle to make
ends meet.

However, even these changes do not make advocates happy. They
have consistently said the new detention facilities are improved,
but do not go far enough. What will ever enough be? Numerous
statements issued by the advocates make clear they are opposed to
the immigration detention in and of itself.

DHS’s new detention standards are part of a trend. The trend
began with leaked DHS memos that discussed mechanisms the
agency could utilize to circumvent Congress and provide amnesty
by administrative action. It continued with DHS issuing memos re-
garding priorities whereby potentially millions of illegal immi-
grants could be exempt from removal. These memos were super-
seded by new prosecutorial discretion policy allowing those in viola-
tion of the law, who are already in the removal process or ordered
removed, to remain here undisturbed.

And now, we have the release of new standards involve policies
for detainee-friendly detention centers for those illegal and criminal
immigrants that DHS does intend to detain, and, again, all at tax-
payer expense.

I have a recommendation to the Administration. The best way to
help immigration detainees is not to roll out the welcome mat at
detention facilities. It is, reduce the amount of time they spend in
detention by making better use of the tools Congress has provided
to process illegal immigrants for removal more expeditiously. It
would be best if ICE spent more time, energy, and resources on re-
moving illegal and criminal immigrants.

With that, I will yield to the gentlelady, the Ranking Member,
Ms. Lofgren.

Ms. LOFGREN. In September of 2007, an armed ICE agent trans-
ported Ms. M.C. from the Krome Detention Center to the Broward
Transitional Center. But instead of driving straight to Broward,
the agent took her to his house, forced her to perform oral sex, and
then forcibly raped her. According to documents related to his
criminal conviction, the agent kept his firearm in his gun belt at-
tached to his waist at all times during the sexual assault.

I ask unanimous consent to enter the full statement of Ms. M.C.
into the record.

Mr. GALLEGLY. Without objection.

[The information referred to follows:]






F:. " What'the officer said next made me start to-feel avén more Unicomfirtable; ‘He said,
“You know what attracted mato you?: You have beautifol syss 'didn’t respond hécauge i
was starting to get worried. 1t was totally inappropriate. Fwas hoping that he wonlltl st s‘mp
talkmg abaut this:

8. AOfficer Vasaier picked-up hiis celf phone and made 3 call. He was speakmg to someone
in Spanish. Fdon’t understand Spanish, S0 1 didnt kndw what hie was sdying. It tums out that
he hadza lhed hfs wafe 1o check if she was hmme He told e that she was not athonte. .

9 Next 1Eound out whv he'd cafled her. After he'hiing. Up, Officer Vasquez told me that he :
“Wants 1o eat my pussy” Hé told me fiz wanted me to take off miy pants sa bé could taich ma

in the vati, but that didn't make sense because people eauld have Seer. 50 thatis why he cal Hed

his wife =~ he wanted to take e to his hause to have sex with me

10 Suddan!’v, my heart surk ‘and [ tried notto panic. | couldn’ 1 beheve he had said that I
knew he'had a gun ~| had seen it when we were going to the van at Keome, it was ina holster
ori:hiship. {-didn® trespond or.say danything, 1 9idn't know what to think. | really prayed he was:
jokirig. tam not sure why, but Lremember that itwas 1211 pm when he hng up with' s wife
and said that to me. L was staring at the ciuck

11 He kept joking and talking to me Tiké wie hiad kniown each other for'a fongtime: Hewas
flirty and very comfortable — it sesmed like e had done this before, 1 wanted to change the.
subject: twas hopinglcauld distract him. asked him: guestionsabout his: family and his ob
He told me hawas 37 years ofd and that b tiadd worked at 8TC for abaut three years. ‘

12; -Officer Vasquez asked me whére Vived. M asked me 1| knew my w:iy amund' Broward
County very well. [ told Kim | didn‘s know Broward County, but that wasn™ trae. 1 think he
wanted to make-sure that | woildn's be ahla to keep track of where he was taking me.

13; . Driving frony Krime to BTC, you would norinally drive North on the Tarnpike all the way .

taSample Road; ther turn feft oh Powerline Roadto BTC. Tnstead, Officer Vasquéz turnad off

an Chmimercial Boulevaed.” He drove west on Commercial 16 Rock island Road: Then he weni

nerth o Rock istand to Baitey Raad. He went west on Baitey- Raad to the plare where hig h@us@
. Wwas located, Heniade 3 left turn into his heusmg commumv

14 By this-time, fwas reaﬂy seargd, Twas: nervousg anwious, and angry all at the safne tlme
“Otficer Vasgiez said that he loved 10 give oral sex to Black women. | kept qmet and didn’tsay.
anyihing, was just praying, itnjcd telling myself thet this wasn’t Feaily happening,

Sexual Assault and Rape at his Hause

15, He pulled upints his drweway He got nut of the van ahd came oyer ko my side. He
ope‘ned thedoor and told me get out of thie vat. §couldn’t refyse hive, He'hed a gunandall
the power.. { knew | had to do what e said, ‘So when he iold me to get uut, i dids



16 When we gotmto the house hesaid 1o me, “Takeoff zhos.e federal clothes.” Tton dn t
balieve this was happening, ttook off my sweat pants, seakers and underwenr, fike fia :,a
He disappeamd %ar a second and came hack witha condom.

17, tjust stood there praying ta myself, saying, “God, pleass don’t fet this man hurtme™ |-
was asking God to have mercy so this-man wouldn’t kit me, Twas afraid he would kil me ot
- seripusly hurt e when hewas done with me. All-{conld think of was that he was totally crazy:
for doing this. Fhewas crazy encughito bring me ta hishouse and-rape me, then what would
herbie willing to do to cover gt : '

18« -Officer Vasgues ordered me to siton the sufa; Hé told me that the house has three

gxits, He pointed towhere they were, butt wasi't rea!ly paymg attention. | was praying. ‘He
told me had to ook out fora black Acura carthat his wife drives. He'said, “# you ses that car,
you have to grab:your dotfies and getout nght away.” That just added even more insult to
injury. ‘This man was going to rage me and he wanted e ta-act a5 his Jook autl bwas so-
-ashaimed and huml iated.

149, Ofﬂcer Vasquar kneeled in fmnt of me and pushed me back-onthe sofa He he1d Y

legs up and had oral sexwithmes 1 remember looking at the top af his hiead and thisking how

miyeh | just wanted to hit himvor ‘plish hirit Away, Buticouldn’t: He had a gun and | truly

* helieved that i1 fought ar tried to run'away, hé would kill me. if it was any other man, f would

* Wave Faught him off, 1 would have scréamed, hit, Kicked; | punchad i Felt completely aut of
controi and | couldn't do anythingabout what was happening to'mé. fowas harrible.

<20: . Whenhe f‘ nished, he told me | should “retirn tha favor” He took out his penis, ltwas ‘
‘eract, Metold it should “suck his dick.” Heheld the back-of my head and pushed fis penis .
it my mouth. | cauldn’t stand it} told him that fve never been abie ta do this; 1l dn twant
o make hlm angry; but f couldn’t gwe th\s man oral sex..

21 ¢ - ThenOfficer. Vasquez nrdered e to knosl onthe ‘safaarnd turn away-fram him; He put
o the condom and had sex with me. Words can't describe what was going throtgh my head

- thiis whle time, | was Just deved. | {kept saying to myself “How can Fstop him?? Bt Jwas 1ust
Yoo scared. There was nothmg {-couid do, but pray and wait for it to be nver

22..+ After he was done; 1 just sat there 8 the sofa withoist any undervear on. Qfficer

Vasquez walked 1oward the dining roontable towh 1ere there must have been another room of

samething, | guess he gotrid of the candom, He came batk with wet wipes and gaveme ane.. 1
“wiped myself off with it 1 potdressed, .

23 He said, "Come an, Jet's go.” The entire ordeal had lasted probably about 15 minutes.
We started to walk outside; Hestapped.to make st o Brewas watching. | wag stillterrifiad,

“1 kept thinking that since he had gottenhis way with e, he was prabably golhg to try o kill mie
o covet it up. Lwas afraid that he wasi't Bvep poing to take me to BTC; be might drwe me
~samewh9re else to kill me:



24, The-re wat'a van parked ﬂcmss the street from his hause, “The lights werson, solt
Inoked iike someone was in the van, | thought about running over thers and streaming far
help. ‘Aut then I thought he might just shoot me in theback and say that | tried to escape from:
hint: Freally belfeved he was apsable of killing me. 'Sd [ went with himi back to the vam, Ha fet
‘me Back in the frant of the van again, We started driv‘mgioward BIC,

25 By this time, Dfﬂcer Vasquez’ was talking and acting fike everything was totaily normal,
He told me that he was going to Jamaica on October 16th, Hesaid 1 wiould probably'be
- deported by thep and he wanted me to gormeto Kingston te meet up with him. He said ha was
taking & prisbrier back & Jamaica. He explained that when you need to hand someong ovér to
the ‘government, samieone from ICE acccmpanies tham, Every maonth; they mtate by aiphabet
Jand it was his turn this time;

26;° . He zaid ha dide't want to.give me his phone number right now: because sameone mxgm
find it while Fwas detained: But he did give me his emeil addrass. He taok iy address book
- And-wiote hig email address in it himself:

27. " fasked him i he'd done thatwith Qiher"deta‘mées before, Hasaid ne-hutthathehad
looked at my record and saw that | was “clean.” .| guess he meant that he looked tomakesure ||
don’ t have Hl V orany | other: diseases, Tthink ke has definitaly’ dane this with nthar women

Going to BIC

78 Whenwewere almost back 1o BTC, Officer Vasquez took me fromi the front of the van
and focked te back in one oithe sages. He said he couldn’t let the people at BTC seehim,
cartying me in the front of the van, but’ acted like he had done me thls huge Favar by iemng me
r!de up front wn:h him.

287 - infact, since we met, he'd kept acting like he was doing me all thése favors. He told me
he was “rescuing me” by taking ma fram Krome; et me situp frant It was so erazy that he
thoglht 1. was going 16 aEtua ily be grateful 1o him-when he was really kidnapping and Yaping
me, At orie point, Fasked Mimifhe was drunk hecause Found it impossible to befieve he cotifd
actually think thiswas all akay

30+ When wegot to BTC, Officer Vasguez handed me off to a femal I8 BTC guard, Betaiise
they seemed to e friends ahd thay worked together, Iwas 100 afraid 1o say.anything toher, §
didn't-think she wauld really befieve me. | mean, Hived through ;t and still find it hard to
believe that this actuaily happened

< IS !wa= hoaked.inand bmught»tn my oo st latd on -y hed in'the/'fetal posmon
trying:: | was S0 traurnanzed didh’twant to think aboutwhat had happened

How Manv Dthew‘s?‘



32, -Atfirst, after this happenad to me, | just wanted to go home. I didn’t want tothink
about what ad happenad to me and {was xarﬁ'd the offl cerwauld tryto huﬁ e b was atso
worried abuut my family.

33 50,1 wasthinking about not. teltmg anycme and glaing up. § thougthit if | could just leave
ang put this behind mie, | could forget about it and ga-on with my life. Tknow it's ot really that
LA bu‘t I wanted ftto be .

34, Valsorealized that this-officer shiould not ger away with this, He was so comfortable
with everything that he did thak day: This makes me think he has done this before and that he
would almuost certainly do it again, if he could get away with it. How-riany other woman Had"
beer attacked? How many.of them have a ready been deported s& thay could't do anythmg .
‘aboutity Fhink that Officer Vasquez chose me because he thought! was going to be deported
very guickly and what wias 1 going to do about it

Continuing ta Suffer

35, Orice the sexual attack and rape were over; . the effects Weresg awful i Falt fike Par not

the same person., | was scared all the time. ¥ usedto bea rea! ¥ cutgomg, friendly, confident,

strong womar: But ther Fcould hardly lobk pecple in the eye: | walked around with my head

. --dawn and 1felt fike penp!e ware Toaking atme. | was 50 ashamad of what | happened tome, |
“haid to keep telling myself it's not my fanit,

“35.‘ Feould hardiy steep: l‘had nightmares ‘every night, Sometimes { woke up screaming:
When | closed my eyes of night; |just saw his face. - felt fike {'ve lostall cantial.

37, Thank God that | found the Flprida immigrant Advoeacy Center, now known as,
Americans for immigrant Justice. Thaey took my case and asked the U.5. atforney i investigata -
the erime against me. -And Officer Vasquez pled guilty. - He was sentenced 1o-87 monthsin

- prisoas @ resultof his uilty plea totwa colnts of seaual abuse-onme. Thejudee noted the
horrific nature of the crime, and the message: it sands to other lmmxgmtmﬁ detainess abiout the:
system.af justice Vazqiez had swarnt uphald, alsa guided his decision. The ludge alse said
that the evidence against Vazguer was overwhelming and, if the case had gone totrial e
wobld most likely have raceived & miuch harsher sentence, A pre-sentericing fepart
ifecommended 2 sentence of up o 14 years.

38 The unpmvoked and-unsalicited abuse that Wilfredo Vasquez inflictad Upon me l:m
‘Eeptember 21, 2007 was well beypnd anytl g that any woman should have to expenence
anywheré and’ especlaﬂv within the United States,

39 Pmust exprass my desp frustration snd sense of dutrage toward the Departiment of
‘Hormeland Security that apparently knew, or shiould Frave known; that when was placed in the
sole custady of Wilfredo Vazouez wou?d be a Tikely victim,



40; Inolongerwant to feel fike avictim: P'm better now, but it's not like it's over, 1 don't.
‘want what happened o me to happen to anyone-else. it was so horrible, 50 anything Ftan do
t0.call attgntion td this kind of abuse, Lwill-do. 1 thank Rep. Logfren and membars of the
commities the oppartunity to submit this statement.

Ms. LOFGREN. This was not an isolated incident. Four years ear-
lier, another ICE agent was charged criminally with raping a fe-
male detainee during transportation, and last fall an ICE guard
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was criminally charged after he sexually assaulted at least 9
women during transportation.

Male guards have also sexually assaulted women while per-
forming strip searches. In 2007, women at the San Diego Correc-
tional Facility filed complaints about a guard who sexually as-
saulted them when strip searching them in a secluded room. An-
other guard in Texas pled guilty to multiple criminal charges stem-
ming from similar abuses.

Some of the detention reforms at issue today were adopted to
protect female detainees from such horrors. The new standards, for
example, prevent a lone officer from transporting or strip searching
a single detainee of the opposite sex. If this were in place earlier,
Ms. M.C. and countless other women could have been spared rape.

The new reforms could have spared Francisco Castaneda from
amputation of his penis and then death. He testified in 2007 before
this Subcommittee about the serious medical neglect he experi-
enced during his 10 months in detention. Suffering from excru-
ciating pain, he spent months begging for a simple biopsy that had
been repeatedly ordered by medical professionals. ICE refused to
authorize the medically-ordered biopsy at every turn, claiming it
was elective. ICE finally released Francisco because of his deterio-
rating health and the threat of litigation. He took himself to an
emergency room where a simple biopsy confirmed that he had
penile cancer. Because it had not been caught earlier, the cancer
metastasized and spread throughout his body. After having his
penis amputated and receiving chemotherapy, Francisco came to
Congress with his teenage daughter to tell his story so that others
would not have suffered unnecessarily the way he had. He died just
4 months later.

According to the judge who presided over his Federal lawsuit, the
case represented “one of the most, if not the most, egregious 8th
Amendment violations the court has ever encountered.” The United
States ultimately settled the lawsuit for $2 million.

This Subcommittee also considered the story of Jason Ng, a com-
puter engineer from New York with a U.S. citizen wife and two
U.S. children. Although he had a pending green card petition and
no criminal history, Jason spent more than a year in detention due
to government error in a previous proceeding. In detention he com-
plained about crippling back pain, but guards said he was just fak-
ing. They ignored his request for medical care. They even denied
his request for a wheelchair. One day guards pulled him from his
bed, dragged him face down through the facility, placed him in re-
straints, and pressed him up against the wall while he screamed
and cried for help. These photographs taken the following day at
the hospital show the bruises that he suffered. When doctors fi-
nally examined Jason, they diagnosed him with advanced liver dis-
ease and a fractured spine. Despite a broken back, guards kept him
restrained in the hospital until he died 5 days later.

Other photographs here are of Boubacar Bah, who died in a simi-
lar fashion. While at the Elizabeth Detention Center in New Jer-
sey, a detainee saw Boubacar collapse and violently hit his head on
the floor. He was taken to the medical ward in shackled, but
guards mistook his calls for help and erratic behavior as resistance,
so they moved him to a disciplinary cell. He lay in that cell for 14
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hours, despite repeated notations that he was unresponsive and
foaming at the mouth. When they finally took him to the hospital,
doctors diagnosed him with inter-cranial bleeding. They rushed
him into surgery, but it was too late. He had slipped into a coma
and died 4 months later.

Incidents like these led this Subcommittee to hold hearings in
2007 and ’08. Those hearings uncovered policies that led to suf-
fering and death. We learned that ICE was tracking the amount
of money it was saving by denying critical medical care for things
like HIV, and head injuries, and tuberculosis. ICE could not even
account for the detainees who died in its custody. Only after an ex-
tensive search ordered by new director Morton did they learn about
10 previously untracked deaths between 2004 and 2010.

To its credit, this Administration came in, admitted the problem,
and fundamental change was necessary to prevent unnecessary
suffering and death. That is the purpose behind the new detention
standards at issue today. So, I was deeply disappointed to learn of
the title of this hearing, “Holiday on ICE.” Certainly Francisco,
Jason, or Boubacar would not think that their deaths in custody
were any kind of a joke. I know, and Mr. Gallegly called me to say
that he regretted the title of this hearing, and I accept that call on
his part. However, I do not accept the criticism of the Administra-
tion expressed by the Chairman of the full Committee in his press
release where he criticizes these detention standards as a hospi-
tality guideline.

I do not think that it is a hospitality guideline to prevent rape
of detainees, women who have done nothing wrong, to prevent
death and abuse of detainees in custody. I do not think women de-
serve to be raped. I do not think individuals deserve to be tortured
through physical or medical abuse or gross medical neglect. I do
not think women deserve to be shackled when they give birth.

Throughout this Congress, we have seen elements of what I
think of as sort of a Republican war on immigrants. In today’s
hearing, I am afraid we are starting to see where the war meets
the Republican war on women.

And just a note on cost. You know, it costs about $122 a day to
keep a detainee, a civil detainee, locked up in the immigration sys-
tem. The new, less restrictive system is estimated to cost a little
over $56 a day. So, these new standards will avoid torturing indi-
viduals. They will avoid the $2 million judgments for hurting or
killing people, and it also will cost us less than half of the current
costs.

So, Mr. Chairman, I regret the focus of this hearing. I think it
is wrong. And I look forward to having an opportunity to confer on
this matter further, and yield back.

Mr. GALLEGLY. The gentlelady’s time has expired.

I would just like to respond to one thing in your statement, Zoe,
and that was something that was laid before me yesterday, that we
give anecdotal examples, none of which goes unrecognized as seri-
ous. None of these anecdotal examples seem to be more serious to
me than one came across my desk yesterday when a criminal alien
was released recently from detention because his native land would
not repatriate him, and within days of the time he was released,
he murdered 5 people in San Francisco.
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With that, I would yield

Ms. LOFGREN. Mr. Chairman, since you have raised that issue,
I think it is only fair if I be given a few

Mr. GALLEGLY. Okay.

Ms. LOFGREN [continuing]. Moment to respond. That individual
should have been deported to Vietnam. Vietnam refused to take
him. As you will recall, we had a hearing on a bill authored by a
Republican Member of the Committee that was so poorly drafted,
it would have prevented Benjamin Netanyahu from being able to
come to the United States to deliver his address to the Joint Ses-
sion of Congress.

At that time, I indicated a willingness to write a bill that would
actually work to make sure that an individual like this could, in
fact, be deported. I know that there has been some discussion at
the staff level, but we have not reached an agreement on a work-
able bill. And I would urge the Chairman to intervene to see if we
cannot get some consensus because there is not an argument.

Mr. GALLEGLY. The gentlelady can rely on that. It was not my
intent to get into a debate when we have a hearing going on. The
only point I was trying to make is that there are many anecdotal
examples that none of us condone, none of us can accept, and we
are all, I believe, charged with the responsibility of trying to find
the best way to correct it. And the status quo is not working.

I yield to the gentleman from Texas, the Chairman of the full
Committee, Mr. Smith.

Mr. SMITH. Thank you, Mr. Chairman.

First of all, let me say to the gentlewoman from California, Ms.
Lofgren, that we actually marked up a bill in the full Judiciary
Committee, the Secure Communities Act, which would have pre-
vented that individual from being released, and would have pre-
vented the deaths of those 5 individuals. And I am sorry she voted
against that bill because if she had have voted for it, we might
have had it passed by this time.

Mr. Chairman, on February 28th, 2012, U.S. Immigration and
Customs Enforcement released about 400 pages of new Perform-
ance-Based National Detention Standards. But the Administra-
tion’s new detention manual reads more like hospitality guidelines
for illegal immigrants.

According to the preface, the detention standards supposedly
“were drafted with the input of many ICE personnel across the Na-
tion, as well as the perspectives of non-governmental organiza-
tions.”

But the preface fails to disclose that the union that represents
ICE detention officers, who are among those most affected by these
new standards, was not a part of a process that will have a large
impact on their own safety. Neither were advocates for immigration
law enforcement or advocates for American taxpayers who will
have to pay for the new standards.

Instead, ICE consulted with those who appeared to consist pri-
marily of pro-illegal immigrant groups when it drafted the new de-
tention standards.

Under this Administration, detention looks more like recess.
While funds for American students’ physical education classes are
being cut, the new detention standards expand recreation for illegal
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immigrants. For instance, illegal and criminal immigrants in ICE
custody will have options such as soccer, volleyball, and basketball.
It would be nice if all American students got those options.

ICE wasted no time in putting their new standards into practice.
Immediately following the release of the new detention manual,
ICE opened up a new, state-of-the-art detention facility in Karnes
City, Texas. The new detention facility was built with specifications
set by ICE, which involved limited public scrutiny and no congres-
sional oversight.

Among the new amenities, the Karnes City facility contains a li-
brary with free Internet access, cable TV, an indoor gym with bas-
ketball courts, soccer fields, and sand, and that is for beach
volleyball. Instead of guards, unarmed “resident advisors” patrol
the grounds. And the cost of the complex: over $30 million taxpayer
dollars.

To make matters worse, the new standards expand the complaint
process against ICE officers and facilities. It offers numerous ave-
nues for complaints, unlike the Bureau of Prisons, which has a sin-
gle streamlined process for complaints. Detained illegal immigrants
can complain to ICE’s Office of Professional Responsibility, the De-
partment of Homeland Security Office of the Inspector General, or
the DHS Office of Civil Rights and Civil Liberties.

With no protections against false accusations of abuse filed by
detainees, and a process biased against ICE agents, the new deten-
tion standards could subject the agency and its employees to con-
stant and frivolous lawsuits.

It is no surprise that an agency that considers illegal and crimi-
nal immigrants it detains as its “customers,” ranks—listen to this,
Mr. Chairman—ranks 222nd out of the 240 government agencies
?urveyed by the Partnership for Public Service for employee satis-

action.

This hearing is entitled, “Holiday on ICE,” because ICE has de-
cided to upgrade accommodations for detained illegal and criminal
immigrants. While we would all like to be upgraded, we do not
have the luxury of billing American taxpayers or making Federal
law enforcement agencies our concierge.

The Obama Administration should put the interests of American
taxpayers ahead of illegal and criminal immigrants.

Mr. Chairman, I will yield back.

Mr. GALLEGLY. The gentleman from Michigan from Michigan, the
Ranking Member of the full Committee, Mr. Conyers.

Mr. CoNYERS. Thank you, Chairman Gallegly. With your permis-
sion, I would like to yield two of my minutes to the former attorney
general of Puerto Rico, the Honorable Pedro Pierluisi.

Mr. GALLEGLY. Mr. Pierluisi, 2 minutes.

Mr. PiErLUISI. Thank you, Mr. Chairman. Thank you, Ranking
Member Conyers.

Mr. Chairman, I must respectfully say that I find the premise of
today’s hearing to be misguided and, frankly, appalling. Our immi-
gration detention system has serious problems. The evidence is as
well documented as it is heartrending.

Over 110 people have died in immigration custody since 2003.
Too many others have been subject to rape, abuse, or medical ne-
glect. Although there is still a long way to go, DHS and ICE de-
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serve credit for making important strides in reforming our deten-
tion system as reflected in the 2011 National Detention Standards.

Rather than welcoming these common sense standards and seek-
ing their implementation at ICE facilities across the Nation, my
colleagues on the other side of the aisle have claimed that detain-
ees are now being pampered. That assertion does not even pass the
laugh test. But nobody should find it amusing.

Mr. Chairman, all Members of this Subcommittee are blessed to
be Americans, citizens of this great democracy, which has done so
much to make the world a better, freer, more humane place. But
this love of country should be tempered by a sense of humility,
rooted in the knowledge that we could just as easily have been
born in a darker corner of this world where liberty or economic op-
portunity is in short supply. We should have more empathy for
men and women who have left behind everyone and everything
they know in order to reach our shores, especially since many de-
tainees have violated no criminal law, and those that did have al-
ready served their sentences.

Instead of simply paying lip service to the idea of humane treat-
ment, we ought to promote policies that treat people with decency
and compassion, guided by the understanding that there, but for
the grace of God, go 1.

I yield back.

Mr. CoNYERS. Thank you very much.

Chairman Gallegly and to our full Committee Chairman, Lamar
Smith, I have always been proud of the fact that the House Judici-
ary Committee has always evaded the partisan tiffs that frequently
characterize what goes on in the House of Representatives. And I
regret that today we are confronted with a dilemma that I would
like to address and see if we can somehow rebuild the good will
that has always existed on this Committee.

Now, as I look across this audience, I would be pretty naive not
to notice that there are many more women in this audience than
is usually the case. And I think it is because of the nature of the
hearing that is going on today.

I want to remind everybody, and with the permission of the
Chairman, I would like to put into the record the New York Times
editorial of today by this famous Haitian writer, Haitian-American
writer—she has citizenship in both countries—Ms. Edwidge
Danticat, whose article is entitled, “Detention is No Holiday.”

Mr. GALLEGLY. Mr. Conyers, I assume you are referring to what
was, I believe, to be an op-ed, not an editorial?

Mr. CONYERS. Oh, I am sorry. Yes, it was an op-ed.

Mr. GALLEGLY. Okay. Without objection.

[The information referred to follows:]
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My uncle’s brief and deadly stay in the United States immigration system was no holiday. Detention was no
holiday for Rosa Isela Contreras-Dominguez, who was 35 years old and pregnant wheu she died iu immigration
custody in Texas in 2007. She had a history of blood clots, and said her complaints regarding leg pains were
ignored. It was no holiday for Mayra Soto, a California woman who was raped by an immigration officer. It was
no holiday for Hin Lui Ng, a 34-year-old Chinese immigrant with a fractured spine who was dragged on the
floor and refused the use of a wheelchair in an ICE detention center in Rhode Island.

In October 2007 I testified at another Congressional hearing on immigration detention conditions, where I told

my uncle’s story. Also testifying was Francisco Castafieda, an immigrant from El Salvador. In 2006 he had been

placed in a detention facility in San Diego, where he was refused treatment for a penile lesion and a lump in his
groin. When he was eventually released from ICE custody, he had to have his cancerous penis amputated. A few
months after giving his Congressional testimony, he died.

In May 2010, the Supreme Court ruled in Hui v. Castafieda that public health officials in the detention system
could not be held liable for failing to provide medical care to detainees like Mr. Castafieda and my uncle. This
ruling further reduced the accountability for mistreatment. The new guidelines are a valuable gestnre toward
protecting detainees, but they are only guidelines, and they do not have the force of law behind them.
Immigration facilities around the country can, and will, choose to interpret them any way they want, or ignore
them altogether.

The “Holiday on ICE” hearing may just be a political stunt, but the message behind it is dangerous; it suggests
that the 30,000 vulnerable people in our jails and detention centers should have little right to proper medical
care, that their very lives are luxuries, and that it is not our responsibility to protect them.

Edwidge Danticat is the author, most recently, of the essay collection “Create Dangerously: The Immigrant Artist
at Work.”

20f2

Mr. CoNYERS. Thank you, Mr. Chairman.

So, here is the problem, and this is a sentence that comes out
of the article, the op-ed that is going into the record by Ms.
Danticat, whom I must confess I just talked to on the phone an
hour ago to let her know that I had delivered a letter to our Chair-
man, Lamar Smith, which I also ask unanimous consent to include
in the record, please.

Mr. GALLEGLY. Without objection.

[The information referred to follows:]
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March 27, 2012

The Honorable Lamar Smith
Chairman

Committee on the Judiciary

2409 Rayburn House Office Building
‘Washington, DC 20515

Dear Chairman Smith:

It has come to my attention that tomorrow afternoon, the Subcommittee on Immigration Policy
and Enforcement will be holding a hearing titled, “Holiday on ICE: The U.S. Department of Homeland
Security’s New Immigration Detention Standards.” As you know, this Committee has performed
oversight in the past on the issue of immigration detention. In the 110th Congress, we held two
hearings on the topic and we received testimony from family members of people who needlessly died
in our custody, doctors who told us where the system was falling short, and lawyers who had
successfully sued the government over its mistreatment of detained immigrants.

We disagree on a number of important issues regarding immigration policy, but I hope we
agree that the manner in which we treat immigrants in our detention facilities is not a laughing matter.
1 urge you to reconsider the title of tomorrow’s hearing and to instead use a title that shows greater
respect for the issue and for the people in our custody and care.

Sincerely,

Mr. CoNYERS. Thank you very much. I will read just a sentence
from Ms. Danticat. “We are being too generous in deciding to give
them safe water, an hour a day of recreation, and of offsite medical
care if they are in danger of dying.” And I think that is what it
comes down to.

And I conclude with this. I have the highest respect for the direc-
tor of U.S. Immigration and Customs Enforcement, John Morton,
its director. I know of the good reputation of the assistant director,
Kevin Landy, who is our lead off witness today. And so, I want us
to balance what we say against what our Ranking Member, Zoe
Lofgren of California, has recited about the kind of conditions that
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people are frequently forced to live in. And I hope that we can come
to reasonable conclusions.

And I thank the Chairman for his time, and I yield back what-
ever is left.

Mr. GALLEGLY. The time of the gentleman has expired. As you
obviously are aware, the bells have rung for, I believe it is two
votes, if I am not mistaken. And we will recess until we complete
the two votes. And I would assume that we ought to be able to re-
convene within about 25 minutes.

[Whereupon, at 2 p.m., the Subcommittee recessed, to reconvene
at 3:08 p.m., the same day.]

Mr. KING [Presiding]. I call this hearing back to order.

We have a very distinguished panel of witnesses today. Each of
the witnesses’ written statements will be entered into the record in
its entirety. I ask that each witness summarize his or her testi-
mony in five or minutes or less. To help you stay within the time,
there is a timing light on your table. When the light switches from
green to yellow, you will have 1 minute to conclude your testimony.
When the light turns red, it signals that the witness’ 5 minutes
have expired.

Introduction of the witnesses. Mr. Kevin Landy is assistant direc-
tor for the Office of Detention Policy and Planning of U.S. Immi-
gration and Customs Enforcement at the U.S. Department of
Homeland Security. The Office of Detention Policy and Planning
leads ICE’s efforts to overhaul the current immigration detention
system. Prior to joining ICE, Mr. Landy served for 13 years on Sen-
ator Joseph Lieberman’s staff on the Committee on Homeland Se-
curity and on Government Affairs. He received his bachelor’s de-
gree from Amherst College and his law degree from Yale Law
School.

And Ms. Jessica Vaughan. As the policy director at the Center
for Immigration Studies, she has been with the center since 1991,
where her area of expertise is administration and implementation
of immigration policy. Prior to joining the center, Ms. Vaughan was
a foreign service officer with the U.S. State Department, and she
holds a master’s degree from Georgetown, and a bachelor’s degree
from Washington College in Maryland.

I would also welcome Mr. Chris Crane. He currently serves as
the president of the National Immigration and Customs Enforce-
ment Council 118, American Federation of Government Employees.
He has worked as an immigration enforcement agent for U.S. Im-
migration and Customs Enforcement—that is ICE—at the U.S. De-
partment of Homeland Security since 2003. Prior to his service at
ICE, Chris served for 11 years in the United States Marines.

And then we have Ms. Michelle Brané. Ms. Brané is the director
of the Detention and Asylum Program at the Women’s Refugee
Commission, which focuses on the critical protection of needs of
women and children asylum seekers in the United States. She has
more than 18 years’ experience working on immigration and
human rights issues. Ms. Brané holds a bachelor’s degree from the
University of Michigan and a law degree from Georgetown Univer-
sity.

I thank all the witnesses for being here and for your testimony
in advance, and then recognize Mr. Landy for 5 minutes.
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TESTIMONY OF KEVIN LANDY, ASSISTANT DIRECTOR, OFFICE
OF DETENTION POLICY AND PLANNING, U.S. IMMIGRATION
AND CUSTOMS ENFORCEMENT

Mr. LANDY. Vice-Chairman King, Ranking Member Lofgren, on
behalf of Secretary Napolitano and Director Morton, thank you for
the opportunity to highlight the ongoing efforts of U.S. Immigration
and Customs Enforcement to reform our Nation’s immigration de-
tention system.

The Nation’s immigration detention system expanded rapidly in
the last 15 years, from an average daily population of less than
7,500 detainees in 1995 to more than 33,000 in 2011. This growth
has presented challenges for the agency, and since 2009, Director
Morton has made reforming ICE’s detention system a top priority.

We wanted to develop facilities more appropriate for the agency’s
detained population, and to improve conditions at existing facili-
ties. We wanted to use fewer facilities located closer to the location
of apprehension, to reduce the number of people transferred away
from their families, communities, and attorneys.

We wanted to ensure that detainees received adequate medical
and mental health care, and that detention facilities receive nec-
essary Federal oversight. And we wanted to do this in a fiscally
prudent way.

And, in fact, the agency’s reforms have produced concrete
changes, while also achieving greater operational efficiency. I am
pleased to highlight some of these reforms today.

Last month, ICE promulgated the 2011 performance-based na-
tional detention standards. The standards cover a wide range of
topics relevant to the management of detention facilities, including
all necessary security safeguards. And in most respects, they are
identical to the standards developed in 2008 by the prior Adminis-
tration.

In this new version, however, we have made important and tar-
geted revisions to better address the needs of ICE’s unique de-
tainee population. For example, the standards improve medical and
mental health care services, reinforce protections against sexual
abuse and assault, enhance opportunities to engage in religious
practices, and in other ways establish new safeguards defining the
appropriate treatment of detainees.

It is important to note, however, that our new detention stand-
ards are only one of several interrelated reform initiatives that ICE
has undertaken. For instance, ICE has made substantial progress
in improving medical care available to detainees. The ICE Health
Service Corps has streamlined the system for authorizing care to
ensure timely treatment for detainees who have serious medical
needs. And ICE is also developing an electronic health records sys-
tem.

ICE has also deployed field medical coordinators at all field of-
fices to provide for better coordination with detention facilities and
to monitor serious medical cases across the country.

In 2009, ICE created an Office of Detention Oversight to conduct
targeted inspections of detention facilities. ICE has also located
more than 40 new Federal monitors at large detention facilities to
inspect and monitor conditions, replacing a more expensive con-
tract for those services.
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In July 2010, ICE launched an online detainee locater system, a
public web-based tool that allows family members and attorneys to
locate detained aliens in ICE custody. By providing information on-
line, the tool frees up time for ICE employees to focus on carrying
out other responsibilities.

ICE has made great strides in reducing costly long distance
transfers of detainees by increasing detention capacity where it is
most needed. This makes it more likely that detainees will remain
near their families and attorneys. It also reduces disruptions to on-
going immigration proceedings that may lengthen an alien’s deten-
tion. The ICE transfer directive, signed by Director Morton in Jan-
uary of this year, ensures that decisions regarding the long dis-
tance transfer of detainees will be made only after careful consider-
ation of the individual circumstances of each detainee. The policy
will further decrease the transfer of detainees who have local attor-
neys, family members, or ongoing removal proceedings.

As part of our continued effort to develop a better model for im-
migration detention, ICE has opened the Karnes County Civil De-
tention Center outside of San Antonio. The facility will house low
risk detainees, many of them asylum seekers, in a less restrictive
environment. The facility’s design permits greater freedom of move-
ment, including easy access to outside recreation, and has other
features consistent with our detention of foreign principles. Karnes
also costs ICE far less than the agency’s average cost of detention.
ICE plans to open additional new civil detention facilities in re-
gions where they are most needed.

Thank you again for the opportunity to testify today, and for
your continued support of ICE and its law enforcement mission. I
would be pleased to answer any questions at this time.

[The prepared statement of Mr. Landy follows:]
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INTRODUCTION

Chairman Gallegly, Ranking Member Lofgren, and distinguished Members of the
Subcommittee, on behalf of Secretary Napolitano and Director Morton, thank you for the opportunity
to highlight the ongoing e(Torts of [J.S. Immigration and Customs Enforccment (ICE) to reform our

nation’s immigration detention systeni.

REFORMING OUR NATION’S IMMIGRATION DETENTION SYSTEM

ICE is the principal investigative arm of the U.S. Department of Homeland Security (DHS) and
the second largest investigative agency in the Federal Government. Created in 2003, through a merger
of the T.S. Customs Service and the U.S. Immigration and Naturalization Service, ICE now has more
than 20,000 employees in all 50 States and 47 foreign countries.

[CE identifies, apprehends, and removes criminal and other removable aliens (rom the United
States and dismantles terrorist and criminal organizations that exploit our borders by: (1) preventing
terrorism and enhancing security; (2) securing and managing our borders; and (3) enforcing and
administering our immigration laws.

At ICE. Enforccment and Removal Operations (ERO) is the principal component for enforcing
the nation’s immigration laws in a fair and effcetive manner. ERO cnforces the Nation’s immigration
laws by identifying and apprchending removable alicns. detaining these individuals when necessary,
and removing them from the United States. To protect public safety and national security, ICE
prioritizes the removal of criminal aliens, repeatl immigration law violators, recent illegal entrants, and
immigration fugitives.

The nation’s immigration detention system has changed significantly in the last 15 years -

prowing from an avcrage daily population of less than 7,500 detainces in I'iscal Year 1995 to over
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33,000 in FY 2011. This growth has presented challenges for ICE, both in terms of ensuring the safety
of the individuals in our custody and also in protecting local communities [rom those individuals who
may present risks.

In August 2009, Director John Morton announced that ICE would begin reforming [CE’s
detention system. ICE made this effort a top priority for our agency. We envisioned an improved
detention system that houscd criminal and non-criminal aliens in different environments, in
circumstances commensurate to their level of risk. We wanted to use fewer facilities, located closer to
the location of apprehension, to reduce the number of people transferred away from their families,
communitics, and attorneys. We wanted to develop facilities more appropriate for the agency’s
detained population and to improve conditions at facilities. We wanted to be fiscally prudent by
improving efficiency. Therefore, we have adopted the following principles to guide our reforms:

e ICE detains aliens in settings commensurate with the risk of flight and danger they present.

e ICE ensures detainees receive adequate medical and mental health care.

o ICE ensures that detention facilitics receive necessary federal oversight.

e ICE prioritizes efficiency throughout the removal process in order to reduce detention costs,
minimize the length of stays and ensure fair proceedings.

e ICE is fiscally prudent when carrying out detention reform.

The reforms have produced concrete changes. ICE has improved medical care, custodial
conditions, oversight of the immigration detention system, and substantially rcduced transters. Our
reforms have addressed many of the concerns raised about the immigration detention system, while
also allowing ICE (o operate csscntial detention facilities to complete its mission and achieve greater

operational cfficicney.

(V%Y
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HIGHLIGHTS OF ACCOMPLISHMENTS

Establishment of an Office Dedicated to Reform and Outreach on Detention Issues

In August 2009, ICE established the Office of Detention Policy and Planning (ODPP) to help
coordinate the agency’s overall detention reform effort. ODPP devclops these initiatives in close
collaboration with ERO, other ICE components, and ICE field offices. ODPP meets on a regular basis
with two advisory groups of local and national organizations interested in, and working towards,
detention reform. These groups provide feedback and input to ICE, focusing on general policies and
practices as well as detainee health carc. In the course of our work we have seen a penuine

commitment to detention reform at every level of the organization.

Launch of Online Detainee Locator System (ODLS)

In July 2010, ICE launched the Online Detainee Locator System (ODLS)

(http//www.ice.gov/iocator), a public, web-based tool designed to assist family members and attorneys
in locating detained aliens in ICE custody. The ODLS is available in multiple languages, including
English, Spanish, Portuguese, French, Arabic, Vietnamesc, Chinese, Somali and Russian. Once an
individual is located, the system provides users information about where the person is being held and
additional information such as the address, phone number and visiting hours for the facility. More than
100,000 people use the ODLS each month. This allows family members and attorneys to access
information on-line, and enables ICE employees to focus on carrying out the core mission of the

agency.

Enhancement of Federal Detention Oversight and Aceountability
In 2009, ICE created the Office of Detention Oversight (ODQO) to conduct targeted inspections

at detention facilities, where complaints or deficiencies have been reported. Housed within ICE’s
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Office of Professional Responsibility (OPR), ODO also conducts thorough investigations of all
detainee deaths that occur while individuals are in ICE custody.

ICE also established the On-Site Detention Compliance Oversight Program within the
Detention Management Division (DMD) of ERO. This program comprises a corps of more than 40
new lederal detention site monitors who are based at large detention facilities to inspect and monitor
their compliance with ICE detention standards, respond to and report any problems found, and work
with local ICE ficld oftices to address concerns. As of January 2012, the program covers 52 facilitics
representing approximately 84 percent of ICE’s average daily population of detainees. ICL ensures
compliance with standards at the remaining facilities through annual inspections and weekly visits by
ICE staff. ICE is in the process of adding 18 more staff, which will rcach approximately 90% of the
detaincd population. The creation of these federal positions allowed ICE to end costly facility
compliance monitoring visits and compliance reviews contracts, saving [CE more than $14 million in
just one year. In addition, replacement of contractors with detention site monitors allowed for more
immediate oversight, reporting and corrective action.

The on-site monitors provide ICE headquarters with a weekly report that documents problems
identified within the facilities. In many cases, problems are remedied immediately. In other instances,
DMD will implement a remedial plan. DMD also ensures corrective actions are taken to address
deficiencics identificd by: ODO, contract inspectors that conduct annual evaluations of tacilities; and
by other oversight cntities such as the DHS Office of Civil Rights and Civil Liberties and the DHS
Office of the Inspector General. Having on-site monitors also strengthens ICE’s ability (o cnsure that

plans to correct deficiencies are properly implemented and understood by facility operators.

In addition, ICK has crealed a Detention Monitoring Council, which is chaired by the Executive
Associate Director of ERO, and whose membership includes the leadership of OPR, the [CE Office of
the Principal Legal Advisor, the ICE Office of Acquisition Management, and ODPP. The Council

meets regularly to review issues found by the agency’s oversight entities and discuss policy

w
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implications, including immediately after any detainee death or other critical incident. In cases where
morc serious problems have been identified, [CL lcadership can detcrmine whether ICE will
discontinue using particular facilitics or impose monetary sanctions. A key part of ICE detention
reform efforts includes ensuring that the agency takes appropriate action with contractors when
services do not mect contract requirements.

Finally, ICE has worked to centralize detention facility contracts under ICE headquarters
supervision to ensure more uniform contracting processes. ICE has developed a new
Intergovernmental Service Agreement template to standardize detention services contracts and to
improve compliance with contract terms by clearly identifying sanctions associated with non-
compliance. This also allows for a nationwidc analysis of which contracts are in the agency’s financial

interest and those that are unfavorable from both an operational and {inancial perspective.

Reduction in Transfers

ICE has made great strides in reducing long distance transfers of detainees by increasing
detention capacity where it is most needed. ICE used [orecasting models that aligned detention
capacity with arrest activity to determine the locations of new facilities. This makes it more likely that
detainces will remain close to their families and attomeys. [t also helps reduce disruptions to ongoing
immigration procecdings that may lengthen an alien’s detention. ICE has also determinced that
eliminating pre-final order transfers can also reduce an alien’s length of stay in detention.

Reductions in transfers from one area of responsibility (AOR) to another are most evident in
Los Angeles and the northeast, As of January 2012, transfers of detainees prior to their final orders of
removal from the Los Angeles AOR had virtually ceased, and transfers [rom the New York City AOR

had decreased by more than 80 percent from FY 2010.
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Transfer Dircctive

The JCE Transfer Directive, signed by Dircctor Morton on January 4, 2012, ensures that
dccisions regarding the long-distance transfer of detainees will be madc only after careful
consideration of the individual circumslances of each delainec. The Transfer Directive builds on the
successful reduction of long-distance transfers, by ¢nsuring that transfers are made only when
necessary and prioritized appropriately. Under the Directive, unless a transfer is deemed nccessary by
a Field Office Director or his or her designee, ICE will not transfer a detainee to anothcr AOR ift

e the detainee has immediate family within the AOR;

o the detainee has an attorney of record within the AOR;

¢ the detainee has pending or on-going removal proceedings; or

o the detaince has been granted bond or scheduled for a bond hearing.

The Transfer Directive also establishes procedures for filing a notice to appcar (NTA) in
immigration court. As a gencral matter, NTAs will be submitted to the relevant immigration court
within five workdays of the NTA being served on the alien, or upon the alien entering ICE custody,
whichever is later. This filing deadlinc will ensure that the venue of a detainee’s proceedings is
established quickly to expedite his or her case in the area where the alien was initially apprehended, if

possible.

Development of Risk Classification Assessment

ICE has designed a new risk classification assessment tool (RCA) that will improve
transparency and unilormity in detention custody and classification decisions while promoting the
prioritization of detention resources. The RCA will be a component of the automated custody

management system ICE officers usc cvery time an individual is apprehended. [t contains objective
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criteria related to public safety, flight risk and other relevant factors, and a general scoring system to
guidc the decision-making of ICT officcrs and their supervisors regarding:

¢ whethcr an alien should be detained or released;

o ifreleased, the alien’s appropriate level of community supervision; and

o if detained, the alien’s appropriate custody classification level.

The RCA incorporales factors that reflect the agency’s civil enforcement priorities and critcria
established in the prosecutorial discretion memoranda issued by ICE Director Morton. The RCA, for
instance, helps ensure criminal aliens are prioritized for detention. It will also permit both supervisors
in the field and ICE headquarters staff to monitor the entire decision making process in individual
cases and on a system-wide basis. The agency continues to test a pilot of the RCA in paper form and

plans to begin deployment of the RCA in electronic {orm in the summer of 2012.

Development of New Civil Detention Facilities

ICE is opening ncw civil detention facilities that, for the first time, incorporate civil detention
principles and the needs and characteristics ot ICE’s diverse detainee population. Earlier this month,
ICE opened the Karnes County Civil Detention Center (Karnes), outside of San Antonio. Karmes is the
first facility designed and built from the ground up with ICE’s civil detention reform standards in
mind. The facility will housc a minimum security population, such as asylum-seekers, those without
criminal convictions, and other low-risk individuals, It was built uniquely to offer the lcast restrictive
environment permissible to manage persons in administrative custody. Similar facilities, also
restricted to minimum security detainees, have been opened in the Newark and Los Angeles AORs.
Among other things, thesc new facilitics offer:

e greater freedom of movement:

e conlact visitation; and



28

e grealer access Lo legal scrvices.

ICH plans to continue opening similar new, dedicated civil facilities in regions where they are
most needed, including in the Chicago and Miami AORs. ICE has consolidated the number of
facilities from 340 to approximately 250, and discontinued the use of three high-cost ICE-owned
Service Processing Centers in Aguadilla, Puerto Rico, Varick Strect, New York City, and San Pedro,
California. The closures of the Varick Street and Aguadilla facilities and the transformation of the T.
Don lHutto Residential Center from a family residential facility into a female-only detention facility
have saved and are projected to save 1CE many millions of dollars. [CE’s plans to further consolidate
the detained population in new or improved facilities. These facilities are expected to be budget
neutral, or in some cases, to result in operational efficiencies and cost savings, for instance, because the

new facilities will be located closer to ICE Field Offices.

Development of Revised Detention Standards
ICE has recently promulgated the 2011 Performance-Based National Detention Standards. In

developing the revised standards, ICE incorporated the input of many agency employees and
stakeholders. including the perspective of Congress, nongovernmental organizations and ICE field
offices. The ICE detention standards have been revised to better address the needs of ICE’s unique
detainee population. The standards:

¢ improve medical and mental health care services;

s reinforce protections against sexual abuse and assault;

¢ maximize access to counsel and legal resources;

¢ expand access to religious scrvices and opportunities;

e improve communication assistance services for detainees with limited English proficiency or

disabilitics; and
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» enhance procedures for reviewing and responding to detainee grievances.

ICE will implement these standards throughout 2012 on a rolling basis. Contract modifications
are expected to be completed by April 15,2012 at the six federally owned Service Processing Centers,
to be followed within three months by implementation at all remaining dedicated detention facilities.
ICE will also require adoption of the new standards in other facilities housing ICE detainees, such as

county jails, beginning with thosc facilities that have the largest population of ICE detainces.

Medical Care

ICE has recently reformed the way medical services are authorized to improve timely access to
treatment for detainees who have serious medical needs. In addition, the ICE Health Scrvice Corps
(THSC) has designated regional Clinical Directors to provide medical oversight and Ficld Medical
Cootrdinators have been assigned to field offices in each of the ICE AORs. These individuals will
provide enhanced communication and reporting and expeditious and ongoing case management to
monitor and track scrious medical cases across the country.

THSC has also begun a program of site visits to facilities housing ICE detainees to establish a
stronger relationship with the health care providers there. These visits are being conducted by the
ITTSC Ficld Medical Coordinator responsible for that particular AOR. Therc are scveral activities
during these site visits, which include:

e meeting the health care providers and introducing the IHSC Field Medical Coordinator
program to establish stronger communications with the facility;

s surveying the facility’s and the surrounding community’s health care resources to learn more
about the health systems capabilities available to the facility;

o asscssing the facility’s chronic health care load and needs; and

s initiating a quality of care audit program based on detention standards requirements.

10
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Parole Policy

In January 2010, DHS revised ICE policy for granting parole to asylum seekers determined by
DHS to have a credible fear of persecution. Prior policy required asylum seekers to initiate a request
for parole in writing. As a result, asylum scckers who might have qualified for parole remained in
detention during often lengthy litigation, at great expense {o the federal government. The new policy
mandates that all arriving aliens who arc found by DHS to have a credible fear of persecution
automatically be considered for parole. Such asylum scckers can be eligible for parole il they establish
their identities, pose neither a flight risk nor a danger to the community, and have no additional factors

weighing against their releasc.

CONCLUSION

In closing, I would like to thank ICE employees, the Congress, and our stakeholders who
continue to provide significant collaboration and support in this important mission - reforming the
immigration detention system.

Thank you again for the opportunity to testify today and for your continued support of ICE and

its law enforcement mission.

I would be pleased to answer any questions at this time.
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Mr. KING. Thank you, Mr. Landy.
And now recognize Ms. Vaughan for her testimony.

TESTIMONY OF JESSICA M. VAUGHAN, POLICY DIRECTOR,
CENTER FOR IMMIGRATION STUDIES

Ms. VAUGHAN. Thank you for the opportunity to be here today.

Of course no one wants to see people mistreated in detention, but
this initiative goes too far and is a waste of taxpayer dollars that
is motivated not by a genuine need for reform, but as part of a
larger strategy to trivialize immigration law enforcement, and min-
imize the consequences of illegal immigration, which imposes enor-
mous fiscal, economic, national security, and public safety burdens
on American communities.

It is just wrong to ask Americans to foot the bill for the Obama
Administration programs that seek to help illegal aliens game the
system. For example, as part of this detention reform initiative,
DHS has set up hotlines and special advocates for illegal aliens to
complain about their treatment. As in any large detention system,
abuses occur and are dealt with, but at this point, the people who
really need a hotline and a special advocate are the ones who have
been the victims of the illegal acts committed by illegal aliens.

While critics of immigration law enforcement like to call them
concentration camps, in reality immigration detention centers have
always been softer than other detention centers. With their turf
soccer fields, juice bars, satellite television, and polo shirt clad resi-
dent advisors, the descriptions of the brand new facility in Karnes
City, Texas sound like more a college campus, not like a temporary
holding place for people who have violated U.S. laws.

Now, I am not here to suggest that DHS start housing detainees
in tents in the desert, but the new Karnes facility cost %32 million
to build. That is more than twice as expensive per bed as another
new facility that was built not too long ago in Farmville, Virginia.
It is reasonable to ask why the new facility, built according to the
new standards, cost so much more, and how this compares to other
options, such as housing detainees at local correction centers.

How can DHS justify these facilities and services considering
that the vast majority of detainees are there only for a short period
of time? The average length of stay for a so-called non-criminal of
Mexico or Central America is 10 to 21 days, just long enough for
travel documents to be issued and flights to be arranged. And a
large share of these ICE detainees, Mexicans who are apprehended
by the Border Patrol, stay only 12 hours.

ICE turns over groups of 100 of these illegal aliens twice a day.
The only reason that they are in detention at all is for the purpose
of padding ICE’s year end removal statistics.

For others, mainly in the interior, the centers are really just a
brief way station in the Obama Administration’s massive catch and
release program. Under current policies, also known as prosecu-
torial discretion, if they are not a mandatory detainee and have not
yet been convicted of a crime, they are whisked back onto the
street, often with a work permit.

Many of the small number who remain for long periods are there
because they are refusing the option of quick return and choosing
to challenge their deportation or seek relief. Unfortunately, too



32

often they are given false hope by advocacy groups who, under the
new standards, get increased access to detainees. The humane
thing to do is to process them more expeditiously so that they can
get back home.

An increasing number who choose to stay in detention in the
hopes of getting permission to stay are illegal arrivals who are tak-
ing advantage of the Administration’s new lenient policies that re-
ward people who express fear of return to their home country. They
are usually assisted in this claim by NGO advocates who put on
regular briefings in detention centers as called for in the new
standards.

After the application process, they are released with a work per-
mit and notice to appear at some future date. These applications
have increased 500 percent since the new policies were adopted.

Advocates for illegal aliens are quick to point out that a large
share of the individuals in detention are classified as non-crimi-
nals. This is not because they are harmless; it is usually because
local authorities often will drop charges against illegal aliens in the
expectation that ICE will take care of their problem by detaining
and removing them. So, this population of so-called non-criminals
in reality includes any number of unsavory and dangerous char-
acters.

Convicted or not, ICE still has the responsibility to remove them.
Putting them in a center with standards that are too soft may put
detention officers, resident advisors, and other detainees at risk,
and releasing them back into our communities puts everyone at
risk.

The majority of aliens who are not detained while in proceedings
will fail to appear for their hearings or will ignore orders to depart.
And the number of absconders is now more than 700,000, which is
a 28 percent increase over 2008. A huge number of them abscond
from local criminal proceedings, too.

One recent case illustrates what happens when ICE looks for
ways to release rather than detain people who have been arrested.
Last September, they released a man in Chicago who was charged
with 42 counts of child molestation, including incest and rape. He
was supposedly being monitored electronically, but like many thou-
sands before him, he has not been seen since. There are thousands
of other cases that we can point to that are similar to this, but for
now since my time has expired, I will await your questions.

[The prepared statement of Ms. Vaughan follows:]
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Holiday on ICE:
The U.S. Department of Homeland Sceurity’s New Immigration Detention Standards

U.S. Housc of Representatives Judiciary Committee
Subcommittee on Immigration Policy and Enforcement
Washington, DC

March 28, 2012

Statcment of Jessica M. Vaughan
Director of Policy Studies
Center for Immigration Studics

Chaimman Gallegly, Ranking Member Lofgren, and other committee members, thank you for the
opportunity to be here today to discuss ICE’s new Performance Based Detention Standards. While no
reasonable person would be against the humane treatment of detainees, this Obama Administration
initiative goes too far and puts the interests of removable aliens ahead of the national interest. The
initiative undcreuts immigration laws passcd by Congress by climinating reasonable deterrents to illegal
entry. It is a waste of taxpayer dollars that is motivated not by a genuine need for reform, but as part of a
larger strategy to trivialize immigration law enforcement and minimize the consequences of illegal
immigration, which imposcs cnormous fiscal, cconomic, national sccurity and public safety burdens on
American communities.

Instead of softening immigration detention standards and helping illegal aliens game the system,
the Department of Homeland Security should be expanding ICE detention capacity in order to keep more
lawbrcakers off the strect until they arc removed, and to deter others from remaining. A better way to
help immigration detainees would be to reduce the amount of time they spend in detention by making
more use of the tools Congress has provided to process removable aliens more expeditiously. DHS
should not be helping illegal aliens prolong their stay; they should be devoting more etfort to helping the
people who were victims of their crimes and illegal actions.

New Standards Pamper Immigration Detainees. Dcscriptions of the brand-new ICE detention
facility in Kames City, Texas evoke images of college campuses where parents pay room and board of
$10,000 or morc a year, not facilitics that temporarily hold people who have violated U.S. laws. “Bchind
tall walls, the grassy compound offers inmates a salad bar, a library with Internet access, cable TV, and
indoor gym with basketball courts, and soccer ficlds. Instcad of guards, unarmed “resident advisors’
patrol the grounds in polo shirts and khakis,” reported the Los Angeles Times.!

Rcads another:

“Airport-style chairs line the waiting area instead of cold, hard prison benches. Small, locking
rooms with large glass windows line the walls. Glass appears like a motif, as do framed prints of
paintings, like those by Georgia O’Keefe. The spacious dining hall, its linoleum floors marked
by colorful pinwheels, summon memories of wood parquet. or the shiny halls of suburban mega-
schools. The theme shifts to summer camp with two large interior courtyards housing volleyball
and basketball courts, along with an AstroTurf soccer field. The quad dorm areas are named after

! Brian Bennett, “New prison for detained immigrants features salad bar, unarmed guards,” Los Angeles Times,
March 18, 2012.
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trees — Cedar Hall, Oak Hall, merging the summery and more autumnal thoughts of school. A

2

privatc college, perhaps.™

Even before these standards were issued, ICE detention centers were alrcady softer than thosc at
other federal and local facilities. “ICE is a country club compared to anything else,” one career federal
detention manager told me, with centers equipped with the most modem recreational amenities. One of
ICE’s cxisting larger centers has a huge artificial turf socecr ficld; volleyball and basketball courts; new
kitchens and dining areas — complete with juice and soda bars and unlimited refills; flat screen TVs in the
housing units, with personal headphones so each detainee can watch their choice of English or Spanish
satellitc TV in peace; movic nights; potted flowers; and a vegetable and herb garden.

In addition, the standards dictate very gencrous and flexible visitation policics for detainecs’
fricnds and family (including contact visits) and frecdom of movement within the facility. Another
explicit goal is to improve detainees’ access to lawyers and other advocates who seek to help them contest
their charges and fight to remain here longer.

New Facilities Costly. Naturally, none of this comes cheaply. The 608-bed Karnes facility cost
the private operator, GEO Group, $32 million to build. This works out to $32,632 per bed. ICE 1s
expected to pay GEO Group about $15 million a vear to run the center.

A 1,040-bed facility was built just a couple of vears ago in Farmville, Virginia by a group of
private investors for $21 million, or $20,192 per bed, which is less than half the cost per bed of the
Karnes center.

ICE must balance its obligation to house immigration detainees humanely with its responsibility
to perform its mission cfficicntly and cost-cffectively. Before giving DHS a blank check for detention
facility projects, Congress should ask the agency leaders to explain the fiscal impact of the new standards,
why the new center is so much more expensive than similar recent projects, and how this center compares
in cost to alternatives such as IGSA agreements and leasing space at local corrections centers.

Most ICE Detainees are Short-timers. It is important to evaluate this initiative in the context of
the overall ICE/ERO cascload. The vast majority of those cligible for detention in one of these centers
represent less than half of ICE’s removal caseload, and typically are not held in ICE detention for long
periods of time. According to ICE ficld office supervisors, the average length of stay in detention for a
“non-criminal” citizen of Mexico or Central America is 10 to 21 days. They are held just long enough for
travel documents to be issued and flights to be arranged. These cases make up 87% of the ICE “non-
criminal” removal cascs.

A largce sharc of “non-criminal” detainces, namely Mexicans apprehended near the border, stay
less than one day in detention. These are individuals who are apprehended by the Border Patrol and
bused north to an ICE detention center for quick processing and return to Mexico. Their stay in detention
is about 12 hours. ICE detention centers in the southwest border arcas handle groups of 100 of thesc
illegal entrants twice a day. They are processed as Voluntary Returns, which means they face no
penalties or repercussions, are not barred from future legal admission, and cannot be prosecuted as a
repeat violator if they try to enter illegally again. The only reason this group is in detention at all is for
the purpose of padding ICE’s year-end removal statistics. These quick tum-backs numbered about 75,000
last ycar, or ncarly 20 pereent of ICE’s total reported removals.

? Scott Andrews, “What design elements at Karnes facility tell us about the state of immigrant detention,” Sasn
Antonio Currenr, March 21, 2012.
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Return to Catch and Release. For a large number of detainees, these fancy civil detention
centers arc really just a brief way station in a massive catch and relcasc program. Far too many illegal
aliens who are apprehended and whom ICE euphemistically refers to as “non-criminals™ (because in most
cascs they were discovered as a result of being booked into jail for local non-immigration crimes) are
quickly whisked back on to the street, usually with a work permit.

This 1s because under current Obama administration policics, ICE removal officers and trial
attorneys have been instructed to focus their efforts nearly exclusively on those individuals who have
been convicted of crimes, while enabling those who are identified but not yet convicted remain at large.
Somg arc released on bonds, some on ¢lectronic monitoring or other forms of supervision, and somc on
their own recognizance. In effect, ICE is largely conditioning the exercise of its authority to the
disposition of these cases at the local level. According to ICE guidelines, which have been outlined in a
well-publicized serics of announcements and policy memos, unless an illegal alien is a repeat offender,
they should be allowed to remain at large, no matter the seriousness of their charges, and regardless of the
likelihood that they will actually appcear in court to facc cither their criminal or their immigration charges.
Officers are instructed to be especially lenient if the illegal alien offender has been here long enough to
acquire a U.S. citizen spouse or child, or other ties to the community.

With a few exceptions, the small number who remain in ICE detention facilities for long periods
are there because they continue to challenge their deportation. And they often do so because they are
given falsc hope by open-borders advocacy groups intent on using such people as pawns in a political
effort to hamper enforcement of American immigration laws. The humane thing to do would be to make
clear to these illegal aliens that immigration to the United States is a false drcam for them and help them
return home and get on with their lives. Instead, they languish in detention — a needed detention, given the
virtual certainty that they would ignore a negative decision on their cases if set free— but languish
nonetheless.

In addition, according to ICE managers, an increasing number of individuals are taking advantage
of the administration’s new lenient policies on asylum seekers that went into effect in January, 2010.
Illegal aliens apprehended by immigration officers, whether at the border or at the port of entry, who find
themselves in detention are offered the opportunity to express their fear of return to their home country.
According to ICE detention center supervisors, often this fear is articulated shortly after the alien has
attended the biweekly “know your rights” presentations that have recently become a fixture in ICE
detention centers — and that arc a key component of the new detention standards we arc discussing today.
The most commonly expressed fears are of domestic violence or gang or drug cartels. According to ICE
statistics, the asylum officers who evaluate these cases find the fear to mect the new standards of
“credible™ in about 80 pereent of the cascs. Aliens then reccive a Notice to Appear before an immigration
judge. which makes them eligible for release from detention, even if they have been deported before.
They arc awarded parole status, which makes them cligible for a work permit. This proccss, from claim
of fear to release on parole can be completed in about 30 days. It is no wonder that the number of
“credible fear” applications went up nearly 300 percent from 2009 to 2010. The number of grants of
parolc in these cascs went up from 71 percent in 2009 to 80 percent in 2011,

“Non-Criminals” Not Necessarily Harmless. Advocates for illegal aliens are quick to point out
that, despitc the Obama administration’s claimed focus on the removal of alicns who arc a threat to public
safety, a large share of the individuals in immigration detention are classified as “non-criminals.” The
rcality is that a large share of the so-called “non-criminals™ sclected for removal processing have in fact
been involved in criminal activity, sometimes violent, and their placement in these new “soft” detention
centers could place detention officers, resident advisors, and other detainees at risk. The decisions to
release of many of these individuals, rather than remove them, can possibly put everyone at risk.
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The detained aliens who are labeled “criminals™ are those who have been convicted of a crime.
The “non-criminal” catcgory includes a large number of unsavory characters who may or may not have
been prosecuted for their activities, including alien smugglers, gang members, drug dealers, drug users,
drug mules, scxual predators, identity thicves, petty criminals, drunk drivers, prostitutes and pimps.
Some may have a criminal history in their home country that is unknown to agencies here. Some are
serial traffic offenders who have been a menace on the roadways. Those local law enforcement agencies
that arc ablc to keep track report that anywhere between 10 and 50 pereent of the illegal alicns who arc
booked into their jails were arrested for drunk driving, often multiple times.

There can be a varicty of reasons why these non-citizen miscreants lack a criminal conviction.
Many drunk driving and traffic offenses are thrown out by local courts or end up in continuance for
tcchnical reasons. Some criminals get off becausce their victims arc afraid to testify; this is especially truc
in domestic violence or gang cascs. But the most common rcason some alicn offenders arc not convicted
of crimes is because local prosecutors or investigators are prone to drop charges when they become aware
that ICE has issucd a detainer and the offender is potentially removable. It is common for these agencics
to use ICE and the opportunity of immigration charges as a substitute for local charges as a pressure valve
to relieve their crowded local dockets, saving evervone the time and effort required to follow through
with the prosceution of what they may sce as relatively minor offenders who should not be present in the
community anyway.

Convicted or not, ICE still has the responsibility to remove individuals who arc here in violation
of our laws; especially those who have been troublesome. Nothing in immigration law provides for
violators to avoid enforecement and be allowed to stay here simply because they have not been convicted
of another crime.

One casc out of Chicago illustrates the absurd and irresponsible lengths to which ICE now gocs to
avoid holding aliens in custody and to rationalize the use of “prosecutorial discretion.” Amado Espinoza-
Ramirez was arrested in August. 2011 by Chicago police and charged with multiple sex offenses,
including incestuous child rape. He was ultimately charged with 42 counts of child molestation. Two
days after Espinoza was arrested, ICE properly issued a detainer, so when a “friend” appeared with
$10,000 to bail him out, ICE was able to keep him in custody. But the next day, ICE tumed around and
let him go. According to agency statcments, Espinoza was rclcased with an clectronic monitoring
bracelet because he had “no prior criminal convictions, no prior immigration violations, and is the parent
of a U.S. citizen child” (no mention of whether that child was also a victim). Not surprisingly, Espinoza
has not appeared for any of his hearings. ICE has issued a statement saying that because Espinoza did not
appear for his immigration hearing in November, he 1s now a priority for enforcement and will be held in
custody if anyone ¢ver finds him.” .

Whilc the circumstances of the Espinoza case may be unusually scrious, it is not an isolated case.
In recent years, ICE has made increasing use of electronic monitoring, supervision, and bonds as
alternatives to detention. The results are not encouraging. Newspapers periodically report on offenders
who had been in ICE custody reeently and were relcased only to re-offend. According to data Thave
reviewed from the Secure Communities program, about nine percent of the aliens identified through this
screening, which occurs at the time of an arrest, are found to be already in removal proceedings —
mcaning that they were caught once, released to await a hearing, and got arrested again. As of one year
ago, this was more than 40,000 aliens across the country who had re-offended while waiting to be ordered
removed. That's a lot of unnccessary victims. Other reports arc beginning to surface suggesting that a
large share of individuals released on ICE bonds also have absconded.

* Michael Volpe, “ICE admits releasing alleged child rapist,” The Daily Caller, March 21, 2012,
hitp:A/datlyealier.com/2012/03/2 1 /ice-admits-releasing-
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The Alternative to Detention Is Fugitives and Absconders. It is worth re-stating that the main
point of immigration dctention is not to keep criminal alicns off the strect (cven though that is a real
benefit), but to enable the enforcement of immigration laws. The only way to ensure that illegal aliens
actually appear before an immigration court (for the sub-sct of removable alicns who arc actually entitled
to that form of duc process) is to physically compel them to do so through detention. While it can be
worth experimenting with various alternatives to detention, in the real world their likelihood of success is
limited. Pilot programs to assess the viability of altematives to detention often either include people who
would not have been detained anyway (i.e., cream-skimming or cherry-picking those most likely to vield
the "right" result) or fudge the statistics to make the results appear more favorable, or both. For instance,
a Housion Chronicle investigation two ycars ago found that ncarly onc in five suspected illegal
immigrants who went through an experimental ICE intensive monitoring program absconded while under
supervision.

Experience and studies have shown that illegal aliens who are not detained, especially those who
arc facing criminal charges, often will flee from proceedings in order to avoid prosecution and removal.
One recent study published by my organization found that nearly 60 percent of aliens who are not
detained while in proceedings will fail to appear for their hearings or will ignore orders to depart.’ Some
of these individuals, such as illegal alien Saul Chavez, a repeat drunk driving felon who killed a
pedestrian named Dennis McCann in Chicago last year’, also flee from local criminal proceedings,
leaving in their wake victims and families of victims who are unable to obtain the closure they deserve
through the justice system.

Absconders are a huge problem in our immigration system. In 2010, there were 715,000 aliens
present here who had failed to appear in immigration court or who had disobeyed orders to depart. This is
a 28 percent increase over 2008. Today there are more than one million unexecuted orders of removal,
and the number has increased more than 84 percent since 2002.° It is no wonder that the size of the
illegal population has stopped shrinking in the last two vears.”

Despite this record, the Obama administration is trying to move away from using detention
centers, even the softer ones we have been discussing, in favor of altematives such as electronic
monitoring and othcr forms of supcrvision. The administration has asked Congress in its recent budget
request for the flexibility to shift funds from detention beds, which are specified by Congress and which
must be used by DHS, to these less effective alternatives.

Given this abysmal record of enforcement, Congress would surely come to regret awarding such
flexibility to DHS under this administration. Instead. Congress should preserve the requirement that all
the funded space be used for that purpose, and increase the number of funded detention beds to a level
that enables ICE to meet its needs and the expectation of lawmakers and the public. DHS should be
cxpected to use the most cost-cffective options possible, including IGSA agrecements with local sheriffs

* Mark I1. Metcalf, Built to Fail: Deception and Disorder in America’s Immigration Courts, Center for Immigration
ics, May 2011, hitp//www.ets.org/tmmigration-Courts.

Vaughan, “Cook County Pressured to Reverse Sunctuary Poli

January 6, 2012, bup://eis. orgfvaughan/cook-county -pressurcd-Lo-revers

[mmigration Detention: Fugitives,” October 18, 2011, htip:/ets.org/vaughar

f’ Meteall, op.cil.

’ Steven Camarota, “New DIIS Estimates Confirm That the Illegal Immigrant Population Stopped Declining Under

Obama,” Center for Immigration Studies, March 26, 2012, hutp: /www.cis.org/camarota/new-dhs-estimates-confirm-

illegal-immigrant-population-stopped-declining-under-obama.

> Center [or Immigration Studies Blog,
tuary-policy and “The Allernative Lo
ltemative-in-detention-lugiives.




38

and private contractors, to manage its detainee population within reasonable detention standards. In
addition, Congress should provide additional funding for contract transportation or transportation
agreements with local law enforcement agencies. Some local jurisdictions have devised creative low-cost
ways to transport detainecs, and ICE should be dirceted to explore and pilot more such options where
feasible.

Most importantly, rather than looking for ways to avoid removing illegal alicns, DHS should be
exploring ways to streamline the removal process so that their time in detention is reduced. Specifically,
DHS agencies should be expanding use of expedited and stipulated removal. Our review of a sample of
cascs from ICE’s Sceurc Communitics and Criminal Alicn Program suggests that in a number of cascs,
ICE officers are choosing more drawn-out proceedings rather than taking advantage of these tools that
can benefit both alicns and the government.

Detention Standards Include Advocate for Detainees, No Help for Victims. Another curious
aspect of the Obama administration’s cfforts on behalf of immigration law violators is the cstablishment
of a complaint hot line and new official advocate within the ICE bureaucracy.® Meanwhile, those who
are the victims of this unlawful activity have no one in these agencies to speak to for for them. Congress
should dircet ICE to establish a Victim’s Advocacy Unit to address the concerns of those who arc victims
of crimes and other damaging actions committed by removable aliens. Currently these victims and their
families have no voice within the DHS bureaucracy, no avenue to get their questions answered, and no
way to help cnsure that immigration law enforcement failurcs that have tragic consequences arc not
repeated. In fact, ICE appears to have no interest whatsoever in meeting and discussing their cases with
surviving family members, much less providing basic information on how they were handled. The
Victims Advocacy Unit would provide a point of contact for those directly affected by alien crime and be
empowered to investigate incidents and trends with the goal of identitying system breakdowns and
correeting policy or procedural gaps. In addition, the unit staff would work with cstablished local and
national victims organizations on issues of common concern.

Respectfully submitted by,

Jessica M. Vaughan

Dircctor of Policy Studics
Center for Immigration Studies
‘Washington, DC

imvidicis.org

* Andrew Lorenzen-Strait, “ICE Announces First Ever Public Advocate,” hitp://blog.dhs.gov/2012/02/ice-
announces-first-ever-public html.
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Mr. KING. Thank you, Ms. Vaughan.
I would recognize Mr. Crane.

TESTIMONY OF CHRIS CRANE, PRESIDENT,
NATIONAL ICE COUNCIL

Mr. CRANE. Good afternoon, Vice Chairman Gallegly—I am
sorry, Vice Chairman King, and Members of the Committee.

Executive Order 13522 in part states, “Federal employees and
their union representatives are an essential source of front line
ideas and information.” It goes on to say that union involvement
services improve the productivity and effectiveness of the Federal
Government, and that management should discuss workplace
changes, challenges, and problems with labor, and endeavor to de-
velop solutions jointly. The order was signed by President Obama
on December 9th, 2009.

Ironically, the very next day, December 10th, 2009, I gave testi-
mony regarding ICE’s proposed detention reforms and detention
privatization, stating emphatically that as a union and as Federal
law enforcement officers, we should be involved in the pre-
decisional development of ICE detention standards, emphasizing
the President’s point that front line employees have valuable
knowledge and experience that can make our government function
more effectively.

Appropriate 2 and a half years after my 2009 testimony, ICE’s
new detention standards were implemented. There was never any
union involvement. DHS and ICE excluded its own officers.

Safety concerns are at the top of our list, safety for both officers
and detainees. At ICE, some detention facilities now prohibit offi-
cers from carrying handcuffs. Some facilities prohibit officers from
wearing uniforms, allegedly because detainees find uniforms offen-
sive. Detainees wear street clothes and are free to wander through-
out the facility, and even enter officer work spaces.

Last night, an officer working in a low security facility reported
that all officers and guards at his facility, inside and outside, are
unarmed. There are no armed personnel at all providing security
at the detention facility. He stated that there are no fire detectors
inside detainee housing units leading the facility failing two fire in-
spections. Yet ICE headquarters directed that detainees be housed
in the facility anyway, a dangerous gamble at best.

Approximately 1 year ago, ICE leadership divulged the assaults
against officers and escape attempts were up significantly, doubling
numbers from the previous year. While data supporting these
claims is not available to the union, we had already observed an
apparent increase in the number of assaults and escape attempts.

Efforts by the union to discuss stronger safety precautions for
ICE officers has been met with strong opposition by ICE. This as
the Administration efforts to apprehend the worst of the worst led
to the obvious: detainee populations that are increasingly more
dangerous and criminal in nature.

New ICE detention standards provide no criminal background
screening of visitors, as is standard practice at agencies like the
U.S. Bureau of Prisons. Without screenings, ICE will permit indi-
viduals who pose a security threat to enter detention facilities,
threatening the safety of both detainees and officers.
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New ICE detention standards continue to establish pat down
searches as the standard security search of detainees prior to ad-
mission or reentry into an ICE detention facility, not strip
searches, creating an increased risk that weapons, drugs, and other
contraband will enter ICE facilities.

New ICE detention standards also establish prohibitions on strip
searches of detainees following full contact visitation with members
of the public. New ICE detention permit detainees to observe as of-
ficers search detainee housing and work areas, allowing detainees
to monitor and learn officer search techniques better enabling de-
tainees to conceal dangerous contraband inside the facilities.

New ICE standards allow for detention officers to perform med-
ical and mental health screenings of detainees to include
screenings for emergent medical conditions, suicide risk, and con-
trolled substance dependency. If interpreted correctly, new stand-
ards prevent detainees with serious medical concerns from seeing
qualified medical staff for 36 hours or more, recklessly assigning
important medical duties to officers instead of medical profes-
sionals.

In conclusion, as a union and as Federal law enforcement offi-
cers, we do not oppose public outreach as part of policy develop-
ment, but we do point out that such approaches are unbalanced
and ineffective when law enforcement officers who perform the du-
ties involved are prohibited from providing input as well. We be-
lieve that new detention standards proposed by ICE are at times
unsafe, unsafe for detainees and unsafe for employees. Good inten-
tions do make for sound security, and do not create a safe deten-
tion setting.

If the Administration is concerned with providing a safe deten-
tion setting for detainees and safe working conditions for employ-
ees, it will begin to work with the union toward achieving those
goals.

This concludes my testimony. Thank you, sir.

[The prepared statement of Mr. Crane follows:]
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Good afternoon,

On December 10, 2009, 1 testified before the Subcommittes on Border, Maritime and Global
Countertérrorisin, House Homeland Sceurity Committee regarding ICE Detention Reforms.
Among other things; I testified that the lack of oversight of ICE contract eraployees presented
perhaps the most significant risk to detainee welfare; 1 testified that ICE detainee populations
were becoming increasingly criminal and violent in nature, and that while DHS Secretary Janet
Napolitano and ICE Director John Morton brought inover a hundred “stakehiolders” consisting
primarily. of immigrants-advocacy groups to provide input on the riew ICE detention standards,
both DHS and ICE excluded ICE officers, agents and field managers from having input in
creating the new ICE deteittion standards.

It was with great appreciation that the union accepted the 2009 invitation from Representative
Loretla Sanchez to testify belore Congress. Subcommiitee staff shared union concerns that the
so called ICE detention reforms provided no real increase in oversight of ICE detention centers,
the most significant change needed to provide for the proper welfare of TCE detainees. Tn large
part, ICE detention centers already had sufficient standards that were in keeping with national
detention guidelines established by nationally recognized accreditation associations. Problems in
ICE detention facilities arose when those guidelines were not followed, a byproduct of
mismanagement and inadeguate oversight by ICE. In our opinion, without proper management
and oversight of contractors to ensute standards are followed, new standards do 1ot equate to
improvement.

Regarding union involvement in the new detention reforms since the 2009 hearing, there was
none. Janet Napolitano and Johin Morton actively sought for over three years to exclude their
own employees from any and all participation or input in the new detention reforms; the most
anti-union. and anti-federal law enforcement campaign we have witnessed. As employecs, we
were shocked and embarrassed by the actions of both individuats. On October 13, 2010, ICE
Director John Morton signed an agreement regarding the new detention standards sent to AFGE
National President John Gage agreeing that ICE would engage the union in interest based
bargaining, a type of bargaining that lends itself to an-open discussion of issues.. When the
agency and union met to bargain, ICE Director Morton and his staff broke the agreement and
refused to bargain with the union. Members of the Federal Mediation and Conciliation Service,
as well as the Federal Service Imipasses Panel were called upon. Both informed ICE leadership
that they must bargain with the union. ICE utilized stalling tactics to prevent bargaining of the
new detention standards during the two week negotiation sessiomn.

Now that ICFE had success[ully avoided bargaining with the union during the first negotiation
session, John Morton and his staff notified the union that the policy was to be dropped
altogether. We suspect that this was done in an atlempt to permanently nullify the original
agrecment Director Morton signed with AFGE President John (Gage to bargain with the union.
The tactic was simple, if the new detention standards policy was taken off the table completely,
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Morton’s agreement with the union to utilize interest based bargaining would dic with it.
Keeping in step with that stratcgy, Director Morton later reinstated the new detention standards
policy under a new nhotice to the union, but this time refused to utilize interested based
bargaining as previously agreed to. By breaking the original agreement with the union and
refusing to engage in interest based bargaining, Director Morton knowingly decreased the
union’s ability to provide input by approximately 95%. But it did not end there.

In October 2011, after approximately three years of thismanaged efforts to change ICE detention
standards, a project that should have taken no more than a year, John Morton and his staff
notified the union that the new detention standards policy had to be bargained by January 1,
2012. The union scrambled to meet the timelines, submitting an incomplete list of 224 proposed
changes. ICE accepted the proposals bui when the parties met to negotiate the new detention
standards ICE determined that it wanted to bargain a different policy instead. In good faith, the
union agreed to bargain a different policy with a commitment from John Morton and his staft
that the new detention standards would be bargained on another date. On January 20, 2012, ICE
notified the union that all of its proposals, which had previously been accepted by ICH and
scheduled by ICE for bargaining in November 2011, were now determined unilaterally by ICE to
be non-negotiable with no discussions with the union or a third party, so the new detention
standards were implemented by ICE Director John Morton immediately with no union
involvement.

Importanl io note, had the union refused to bargain a different policy in November 2011 and
insisted that the detention standards be bargained, the union would have secured many of its
bargaining rights. Instead, when ICE asked for our assistance in completing a different policy it
nceded to implement, the union obliged and completed the policy in short order. DHS Secrctary
Janet Napolitano and TCE Director John Motton repaid the favor by breaking yet another
agreement and deceptively excluding the union from bargaining the new detention standards
altogether, stripping the union and federal law enforcement officers of their part in this process
as American citizens. The three year exclusion of the union in the creation of new ICE detention
standards cannot be justified and flies in the face of the Presidential Executive Order 13522,
signed by President Barack Obama which states in part, “allow employees and their union
representatives to have pre-decisional involvement in all workplace matters to the fullest extent
praciicable, without regard to whether those maltiers are negotiable subjects of bargaining under
SUSC 7106”7

ICE has now notified the union that it will not éven engage the union in post implementation
bargaining of the new standards for the purpose of developing adequate training programs for
officers and ensuring appropriate offieer safety protocols are in place. It is apparent that those
representing the safcty, health and wellbeing of federal officers and their familics will not be
heard by this Administration.
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Detainee Populations

111 2009, ICE announced its goal of having a nationwide detainee population consisting of at least
85% to 90% convicted criminals within 12 months. Currently, while not every ICE detainee is a
convicted criminal, ICE has moved toward a “conviction only” model and stressed publicly its
desire to artest the “worst of the worst.” Clearly, any cfforts that increase targeting of the most
violent criminals will result in a more violent, aggressive and overall dangerous detainee
population in ICE tfacilities nationwide. ICE oflicers around the nation believe that is exactly
what is happening.

As officers, we are concerned that as detainee populations becorme more criminal in nature and
violence by detainees appears to be on the rise, security protocols within ICE facilities appear to
be weakening. While the purpose of ICE detention may not be punitive in nature, one cannot
ignore the dangers associated with holding large numbers of criminals against their will pending
removal. Forthat reason, the Administration should be working with the union to increase
security and safety protocols in conjunction with new changes to ICE detention standards and
detaince populations - but the Administration is not. It is the union’s opinion, that if left
unchecked, the Administration’s actions will defeat many of its own stated goals by creating a
more dangerous detention system resulting in injury to ICE detainees, ICE officers and contract
employees.

Assaunlts against officers

Approximately one year ago ICE leadership divulged to union representatives that assaults
against officers and escape attempts were up significantly, doubling numbers from the previous
year. While data supporting these claims is not available to employees or the union, the union
had alrcady observed what appeared to be a steep increase in both violence and aggression by
detainees against officers as well as escape atlempts.

A push by the Administration to change detention standards and create a more criminal detainee
population has been accompanied by no measurcs to increase safety for ICE officers and
contractors. Tn fact, the trend has beeu to knowingly make conditions more dangerous in the face
of valid concerns voiced. Attempts by the union to discuss stronger safety precautions for ICE
officers and agents have been met with strong opposition by ICH. ICE and DHS appeat to have
a singular concern for working with immigrant’s advocacy groups, and no concern for working
with unionized federal law enforcement officers. as shown by the DHS/ICE exclusion of union
involvement in detention reforms.

ICE currently has no national reporting system accessible to employees for reporting detainee
assaults against officers, and no national training exists to guide officers on reporting assaults. Tt
is hard (o imagine that such an inexpensive measure so fundantental to the safely of employees is
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not already in place. As a result, many assaults go unreported as officers are not provided
guidancc on reporting assaults, and managers may unilaterally determine not to report assaults
through the chain of command for varying rcasons, such as when niismanagement or low
staffing are contributing factors. Pethaps most importandy, (rends ot “lessons leamed” are ot
identified; tracked ot shared nationally that could prevent futurc assaults or allow individual
officers or the agency as a whole to hetter prepate.. Thé gathering, sharing and utilization of this
type of internal intelligence is critical to officer safety und practiced by almost every legitimate
law enforcement agency in the nation, except ICE. ‘Our concerins for officer and detainee safety
should be the Administration’s concerns; it is troubling that they arc not.

No Criminal Background Screenings of Visitors

New ICE detention standards provide no criminal background screening of visitots befote they
enter an ICE detention facility. Background screenings of visitors are standard practice at most
detention facilities throughout the nation, to inctude those run by the U.S. Burcau of Prisons.
Without appropriate screening, ICE will unknowingly permit convicted felons, wanted fugitives,
and other individuals who-pose a security threat to the facility, or-a safety threat to cmployees
and detainees; to enter ICE facilities. Conducting background checks of visitors is a long held
and proven law enforcement security practice established by other agencies in their facilities to
establish safety, sceurity and good order. To ighore these protocols blatantly and negligently
placcs the lives of ICE detainees and ICE employees atrisk and compromises the overall
security of TCE facilities, which often hold large numbers of violent and aggressive criminal
detainees who pose a significant threat to communities il able to escape.. Some of course may
also have terrorist ties, as may their unscreened visitors.

In discussions with ICE leadership, ICE stated that it wag conccrned thiat aliens attempling to
enter 1CE facilities would be identificd as being in the U.S. illegally during background
screenings and would therefore be subject to-arrest or otherwise unable to enter the facility. ICE
was more concerned with preserving the ability of foreign nationals illegally in‘the U.S. to enter
ICE facilities than the safety of its own officers and the general security of ICE detention
facilities and copimunities nationwide.

It is my understanding that all facilities and camps utilized by the U.S. Buireau of Prisons (BOP)
require, among other things, that each person entering a BOP facility first pass-a criminal
background screening. We ask that mentbers-of Congress support us in instituting similar
security protocols in ICE detention facilities.

ICE Prohibition on Strip Searches

A “pat down search,” is a technique developed primarily for law enforcenicnt officers making
artests on the sireet enabling the detection of weapons and other dangerous items and providing
for immiediate and short term officer safety until a more thorough-search can be conductedin a
secure and private location. Pat down searches tay also be utilized in some facilities during the
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initial intake process in scmi-public areas, but consistently are [ollowed by strip searchesin a
private location before the individual entets the facility’s detainee/prisoner populalion., While
for the most part effective in detecting most weapons, pat down scarches do not detect all
weapons and can be highly ineffective in detecting all manner of miscellaneous contraband such
as-controlled substances. Throughout faw enforcement, strip searches of those admitied to
detention facililies, jails-and prisons is standard practice and is considered essential in preserving
life and safety. k

While assaults against ICT officers appear to be increasing and the: Administration pushes ICE to
detain the most violent and dangerous criminals ¢iting 4 goal of 100% convicted criminal
populations, new ICE detention standards cstablish the highly ineffective pat down searches as
the standard search for ICE detainees prior to their admission to-an ICE [lacility, not strip
searches, creating the opportunity for unprecedented levels of smuggled weapons and drugs o
enter ICE facilities placing the [ives and safety of ICE officers, contractors and detainees at
greater risk than ever before.

ICE officers and contract staff are prohibited from conducting strip searches of detainees
entering ICE facilities unless the officer can nmeet and articulate the law enforcement standard of
“reasonable suspicion.” Reasonable suspicion was not infended to end cannot etfectively be
applicd to individuals smuggling small items into a detention setting on their bodies, under
clothing, that is not visible and cannot be (&1t by touch. Reasonable suspicion when applied to
the smuggling of well concealed contraband into ICE facilities will generally require an
allegation or-admission by a detainee that a specific-detainiee is smuggling contraband.
Otherwise the presence of contraband must be so obvious that it is visibly detected of €asily felt
during pat down searches. In discussing reasonable suspicion, the new ICE detention standards
state, “No simple, exact or mathematical formula for reasonable suspicion exists,” clearly
identifying it as an impractical and ambiguous standard to meet. - Security protocols protect lives
and cannot rely on concepts that are impossible to qualify.

Even with strict requirements at most state and federal facilities that officers conduct thorough
pat down searches of prisoners prior to entering a detention facility; strip séarches routinely
result in the-deteetion of weapons, drugs and other contraband missed by officers during
thorough pat - down searches. :

Important to note, mew ICE delention standards also cstablish limited prohibitions on strip
searches following full contact visitation with the public, to include attorneys, legal assistants,
consular officers of “accredited representatives,” automatically assuming that any of these
groups are less prone to smuggle contraband siniply based on their positions as detainee
representatives.  As just one example, a recent article in the USA TODAY titled, “Strippers pose
ds: fegal aides ar derention center,” reports that strippers hired by drug lords posed as legal
assistants and were able to enter & maximum security féderal detention center.. Once inside; the
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imposters committed various improper acts and allegedly smuggled money and pornography to
detainces.

It is the union’s opinjon that new prohibitions on strip searches ignote sound and proven
detention practices utilized nationwide and we ask members of Congress to support us in
changing this standard. Inorder to preserve life and saféty inside ICE detention centers for
detainees and officers, strip searches following full contract visitation or upon initial admission
or reentering a detention facility must be the nationwide standard in ICE detention facilities as it
is in other organizations such as the U.S. Bureau of Prisons. Strip searches are not a punitive
action in any organization, but instead a proven safety and securily technique, - As ICE detainee
populations become imcreasing more dangerous, forcing ICE employees to adhere o 4 separate
and hazardous standard is at best uncthical and inappropriate.

ICE Detainees May Observe Searches

New ICE detention standards allow for detainees to observe ICE officers and contractors as they
search detainee housing and work areas as well as when officers search personal items contained
within those areas.

Generally, searches are conducted by one officer searching housing unitsthat contain more than
one detainee. Officers cannot safely search-and inspect housing and work areas and monitor
detainees at the samie time, even if only one detainee is present. Most importantly, however,
when delainees observe officer scarches they dre also able to monitor and learn officer search
techniques allowing them to better conceal contraband such as weapons and controlled
substances within the facility.

Medical, Dental, Mental Health, Substance Abuse and Suicide Sereenings for Detainees to
be performed by ICE officers

New ICE detention standards allow for “detention officers” to perform initial medical, dental and
mental health screcnings of detainees to be conducted within 12 hours of arrival. This will
include detention officers questioning and observing new detainges with regard to emergent
medical conditions, mental itlness and propensity for suicide, as well as reliance oniand poteiitial
for withdrawal from mind anhd mood altering substances. Detaineés responding in the
affirmative to-any of these conditions will see a qualified, licensed health provider no latet than
two working days from the time of the initial screening. Of course medical attention within two
working days is solely dependent on “detention officers” properly tecognizing and reporting
suspected conditions.

If interpreted correctly, new [CLE detention standards prevent detainees with potentially serious
mental, medical ot dental issues from seeing qualified medical statt for 36 hours.or more after
being placed in detention, Most concerning, uridcr the new ICE detention standards ICE officers
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and .agents will now perform medical screenings and-evaluations regarding matters of life and
death typically reserved for highly trained medical professionals.

This standard, as with others is blatantly negligent and places ICE detainees at risk.. 1t is the
union’s position that the only responsible approach is that these types of duties be performed by
medical professionals.

Conclusion

As a unijon and as federal Iaw enforcement officers we do not oppose public outreachi-as a part of
policy development, but we do point out that such approaches arc unbalanced and ineffective
when law enforcement officers who perform the duties and are familiar with current practices,
facilities and equipment involved are prohibited from providing input as well, New detention
standards proposed by ICE are unsafe; unsafe for detainees.and unsafe for employees. - Good
intentions do not make for sound security and do riot create a sate detention sctting. 1n addition
to many parts of the new standards being unsafe; the policy is litiered with ambiguous statements
and titles that require clarification so that officets and managers in the field can successfully
implement and follow the new guidelines-and clearly understand the different roles of
contractors, managers, officers and agents: As ICE is consistently criticized for not following its
own policies, training programs for ICE-officers will be critical to ensuring policies arc
understood and adhered fo in the field. For years ICE leadership has refused to provide adequate
training [or officers, a far reaching problem that the union is attetmpting to reetify. Without
union involvement, training for the new detention standards will amount to nothing more than
“checking a box™ resulting in officers not being familiar with new standards and therefore not
lollowing them.

If the Administration is only concerned with implementing a policy for political purposes it will
move forward with the new detention standards as is. If the Administration is concerned with
providing a safe detention setiing for detainces and salc working conditions for employees it will
work with the union:in achieving those goals.

This concludes my testimony; I welcome any questions that vou may have.

Mr. KiNG. Thank you, Mr. Crane.
And I would now recognize Ms. Brané.

TESTIMONY OF MICHELLE BRANE, DIRECTOR, DETENTION
AND ASYLUM PROGRAM, WOMEN’S REFUGEE COMMISSION

Ms. BRANE. Good afternoon. Thank you for this opportunity to
testify about this matter, which profoundly affects the lives of hun-
dreds of thousands of:
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Ms. LOFGREN. Could you pull your microphone a little bit closer
so we can hear?

Ms. BRANE. The Women’s Refugee Commission identified as
GAPS, researches solutions and advocates for change to improve
the lives of crisis affected women and children. For nearly 2 dec-
ades, we have visited immigration detention facilities throughout
the United States and spoken to detention center staff, local service
providers, and to detainees about policies, practices, conditions of
detention, and access to protection.

There is no question that conditions of immigration detention in
the United States have been inadequate, inhumane, and unsafe.
These conditions have been in violation of the U.S. Constitution
and our obligations under international law and treaties, exposing
detainees to harm and leaving the Department of Homeland Secu-
rity and its employees vulnerable to litigation.

The purpose and authority of ICE detention is to hold, process,
and prepare individuals for removal. It is not to punish or rehabili-
tate. Despite this distinction, ICE uses a penal incarceration sys-
tem. Regardless of whether it is inconvenient, the agency has a
duty to provide basic services and care to those it detains. Any-
thing less is unlawful.

The detention reforms we are discussing today are a response to
the public outcry and litigation over conditions of confinement.
Abuses and inhumane conditions have been well documented by
NGOs, the media, and government oversight agencies. The 2009 re-
port by former DHS special advisor, Dr. Dora Schriro, concluded
that significant reforms were necessary.

The violations led ICE to launch a much needed reform effort, in-
cluding the updating of the 2008 standards. Despite years of devel-
opment, the 2011 standards are only slightly better. They do, how-
ever, articulate stronger guarantees to appropriate and necessary
medical/mental health and women’s health care, and protections
against sexual assault for immigration detainees.

Let us be clear. These standards for confinement are no hospi-
tality guide.

In my numerous visits to detention facilities, I have encountered
a litany of shortcomings, abuses, and tragic consequences. As evi-
denced by over 120 documented deaths in immigration custody
since 2003, this lack of medical care is not a frivolous matter to be
cast aside as insignificant. The case of Mr. Boubacar Bah’s death,
previously articulated by Representative Lofgren, is a case in point.

The current medical standards for women also fall well below
those in our Federal prison system. Women have been denied medi-
cally necessary treatment and prenatal care that have resulted in
serious consequences, including untreated cancer and miscarriages.
Even basic needs, such as sanitary napkins, have been inconsist-
ently available.

Sexual assaults occur during intake, during detention, and even
during transport and removal. Frontline recently highlighted sex-
ual assaults at the Willacy Facility in Texas. In 2009, a guard
forced a woman at the Willacy Detention Facility into a bathroom
and raped her. He threatened to make things worse for her if she
reported the assault. He was not sentenced until 2 years later
when he pled guilty in August of 2011.
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The 2011 standards include basic provisions for treatment that
are consistent with, not more generous, than what is available in
the Federal prison system and by law. These include appropriate
guidelines for the provisions of medical care, including access to
prenatal care and gynecological services, limits on the use of shack-
les for pregnant women, and provisions to prevent and respond to
sexual assault, including a requirement that victims be provided
emergency and medical health services.

To imply that these very basic protections are a holiday or an
undue burden on the agency is simply wrong. The new provisions
bring ICE detention standards closer to a minimum level of compli-
ance with legal obligations of a civil detention system. They will re-
align priorities so that people like Mr. Bah and victims of sexual
assault receive basic needed medical care and protection from abu-
sive practices. They also provide clear guidelines and protection for
agency and facility staff.

Instituting reforms to improve the operation and oversight of de-
tention operations should be welcomed. Revising existing detention
standards is not only necessary for the safety of detainees, it is a
significant opportunity for ICE to create a more efficient and effec-
tive system of enforcement.

This concludes my testimony, and I am happy to take questions
at this time.

[The prepared statement of Ms. Brané follows:]
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“Holiday on ICE: The U.S. Department of Homeland Security’s New Immigration Detention
Standards.”

Written Testimony of Michelle Brané
Director, Detention and Asylum Program
Women'’s Refugee Commission

Washington, DC
March 26, 2012

Good afternoon. Thank you for this opportunity to testify about this extremely important
matter, which profoundly affects the lives of hundreds of thousands of people.

The Women’s Refugee Commission identifies gaps, researches solutions and advocates for
change to improve the lives of crisis-affected women and children.. In particular, the
Detention and Asylum Program focuses on the detention of migrants and access to due process
and human rights protections within the United States. For nearly two decades we have visited
immigration detention facilities throughout the United States and internationally, and spoken to
detention center staff, local service providers and to detainees about policies, practices,
conditions of detention, and access to protection. There is no question that conditions of
immigration detention in the United States have been grossly inadequate, inhumane, and unsafe.
These conditions have been in violation of the U.S. Constitution and our obligations under
international law and treaties, exposing detainees to harm and leaving the Department of
Homeland Security and its employees vulnerable to litigation.

ICE operates the largest detention and supervised release program in the country. In FY 2010,
the agency detained approximately 363,000 individuals, not including those enrolled in
supervisory programs.' On an average day in FY 2011, ICE had in its custody over 33,300
individuals.? Many will be detained for months or even years. Tt is critical to understand the
difference between the administrative purpose of ICE detention and the punitive purpose of the
criminal incarceration system. The purpose and authority of ICE detention is to hold, process,
and prepare individuals for removal. Tt is not to punish or rehabilitate. Despite this distinction,
ICE relies primarily on a correctional incarceration system. Aside from a few exceptions,

!« Annual Report: Immigration Enforcement Actions: 2010.* Department of Homeland Security Office of
Immugration Statistics. June 2011. hitp://www.dhs. gov/xlibrarv/assets/statistics/publications/enforcement-ar-
2010 pdf

*“Fact Sheet: Detention Management.” Immigration and Customs Enforcement. November 10, 2011.
hitp://www.ice gov/news/hibrary/factsheets/detention-mgmt. htm
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detainees are confined in facilities that were built and operate as jails and prisons intended for
pre-trial and sentenced felons. This system both imposes more restrictions and provides fewer
protections than are necessary or appropriate for this distinct population. Immigration detainees
have very different needs and security requirements from those of populations awaiting criminal
proceedings or serving criminal sentencing.®

ICE has no criminal detention authority, but pursuant to the Immigration and Nationality Act
ICE has administrative authority to detain aliens during the removal process.* Regardless of the
purpose of detention, the agency has a duty to provide basic services and care to those in its
custody.

Tmmigration detainees include pregnant women, families, the sick, the elderly, legal permanent
residents, torture survivors, and victims of human trafficking. In addition, U.S. citizens are
increasingly being detained as immigrants, leading to the need for a hotline to address the
problem.” Due to the civil nature of the system, immigration detainees are not entitled to a court-
appointed lawyer and 84% do not have an attorney.®

The detention reforms we are discussing today are a response to the public outcry and litigation
over conditions of confinement for the hundreds of thousands of individuals who are detained by
ICE each year that were — and continue to be — inappropriate, inefficient, and unsafe. In
addition to inadequate standards, the system lacks an effective oversight mechanism. ICE’s
jailors violate current minimum standards of confinement frequently and often with impunity.
Abuses and inhumane conditions have been well documented not just by NGOs such as the
Women’s Refugee Commission,” but also by investigative reports including the New York

* Despite all too common references to the criminality of immigrants in immigration proceedings, detainces in
immigration custody arc being held on administrative, civil infractions and arc not serving criminal sentences. ICE
docs not have authority to detain alicns for criminal violations. The authority to detain on criminal charges lics with
the Department of Justice, subject to review of the federal courts. For example, while many aliens who cnter
illegally have committed a misdemeanor criminal offense in violation of 8 U.S.C. 1325, it is the Department of
Justice, not ICE that has the authority to detain aliens for that criminal vielation while eriminal proccedings arc
pending. Dr. Dora Schriro, Immigration Detention Overview and Recommendations, Department of Homeland
Security, Immigration and Customs Enforcement, Oct. 6, 2009, available at

http:/fwww.ice govidoclib/091005 i1ce detenticn report-final pdf

* Immigration proceedings are civil proceedings and immigration detention is not punishment. Zadvydas v. Davis,
533 U.S. 678, 609 (2001).

* Julia Preston, Immigration Crackdown also Snares Americans, New York Times, December 13, 2011, available at:
ttp:/www. nvtunes.comv201 1/12/14/us/measures-to-captre-iilegal-aliens-nab-citizens. Itmi *pagewanted=all:
http://www.ice gov/detention-reform/toll-free-hotline/

%S, Lewis and Paromita Shah, “Detaining America’s Immigrants: Is this the Best Solution?,” Derention

Watch Nerwork.

* Women’s Refugee Commission, Adigrant Women and Children at Risk: In Custody in Arizona, October 2010,
available at: hittp-/www. womensrefugeeconumission.org/resomrces/doe_download/656-nugrant-women-and-
children-at 1S[0¢ 1a: Detained and Dismissed: Women’s Struggles to Obtain Health Care in
United States Immigration detention. Human Rights watch, March 2009
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Times,® the Washington Post,” and government agency reports such as the Government
Accounting Office and the DHS Office of the Inspector General.'® A report by then-DHS Special
Advisor Dr. Dora Schriro, issued after an extensive internal review of the system, concluded that
significant reforms were necessary."'

As aresult, ICE announced in 2009 the beginning of a reform effort. Reforms included
reviewing and updating the 2008 Performance Based National Detention Standards (PBNDS) to
address the many concerns and shortcomings outlined in Dr. Schriro’s report, the media and by
advocates.'> On February 27, 2012, ICE released the updated 2011 PBNDS. These long-
anticipated standards were a welcome step that, when implemented, will afford thousands of
immigrants in immigration detention slightly more appropriate environments. Perhaps most
importantly, the 2011 PBNDS articulate stronger guarantees to appropriate and necessary
medical, mental health, women’s health care, and protections against sexual assault for
immigration detainees. But let’s be clear, they are not a “hospitality guide.” Rather, they set the
minimum standards necessary to prevent abuse, neglect, injury, or death. Moreover, these
standards, despite years of development, are only slightly better than the 2008 version. Concerns
remain that these new standards are insufficient to hold accountable the hundreds of facilities
under ICE contract, many of which are still operating under insufficient standards that date back
to 2000.

Conditions of Detention

In my numerous visits to detention facilities across the country [ have encountered reports of
sexual assault, insufficient medical care, lack of access to telephones, frequent and disruptive
transfers, limited access to legal services, severely limited recreation and visitation, and
restricted access to family courts that has led to the permanent loss of parental rights. Prohibition
of contact visits among family members is common and was found to be “unnecessary and
cruel” by the Police Assessment Resource Center in October 2009." Telephone access in
immigration detention is plagued by broken equipment, confusing and complicated instructions,

8 for example: Nina Bernstein, 7l and in Pain Detainee Dies in U.S. Hands, New York Times, August 12, 2008
available at: lttp://www nytimes comy/2008/08/1 Y/uyicgion/ 1 3detain il ?pagewarted=all

° Dana Priest and Amy Goldstein, Careless Detention, Washington Post, May 11-14, 2008, available at

hitp://www washingtonpost.comywp-srv/nation/specials/immigration/cwe_dipl.htm!

19 Department of Homeland Security, Office of Inspector General, Immigration and Customs Enforcement:
Detention Bedspace Management, O1G-09-52, April 2009, available ar

Latp/fwww dhis. pov/xoip/assets/rupmtipts/QIG 09-52 Api0S pdf, Immigrations and Custom Enforcement Policies
and Procedures Related to Detainee Transfers, DHS Office of Inspector General, OIG-10-13, Nov. 2009, available
at hip:www dbs.gov/xoigrassets‘mgmtspes"OIG_10-13 Nov09.pdf

"' Dr. Dora Schriro, Immigration Detention Overview and Recommendations, Department of Homeland Security,
Inmigration and Customs Enforcement. Oct. 6, 2009,

available ar http//www ice. gov/doclib/09 1003 ice detention report-final.pdf

'? See ICE Press Releases at hutp://www.ice.gov/pi/ /09 10/09 1020boston htm and

http:/fwww.ice gov/pi/ni/09 1 1/091 123 philadelphia? btm

'3 Police Assessment Resource Center, The Los Angeles County Sheriff’s Department 28th Semiannual Report, Oct.
2009, at 41, available at hitp-/fwew parc.info/client_files/T ASIY/28th%205emiannual?20Report pdf
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steep service rates, and limited hours of operation. The use of remote facilities and the overuse of
transfers severely curtail detainees’ access to legal services and family, and impede their ability
to challenge their detention and deportation. Advocates in Minnesota reported in 2009 that it
takes attorneys an average of six days to make initial contact with their clients in immigration
detention.'* The DHS Inspector General documented the harsh and distuptive consequences of
frequent and haphazard transfers in their 2009 report."’

Overwhelmingly, what strikes most people after meeting with detainees is the daily humiliation
and lack of contact with the outside world. Most ICE facilities have open showers and toilets
with no shower curtains, doors or partitions. Even the provision of shower curtains that begin at
the waist have been welcomed by detainees as a significant improvement. In addition, when
detention lasts for extensive periods, recreation is not a luxury but a fundamental human right.
Many ICE facilities provide at most one hour of recreation in an enclosed area with no exposure
to natural light. Lack of exposure to natural light and air for extended periods of time can also
lead to medical issues, skin conditions, and mental health issues.

The litany of shortcomings, abuses, and tragic consequences are too numerous to address here in
their entirety. T will concentrate on a few areas that have been of particular concern to the
Women’s Refugee Commission and which are addressed, at least in part, in the new 2011
PBNDS.

Medical Care

Medical care is a critical concern in immigration detention. The denial of adequate medical care
to immigration detainees is well documented.'® Reports are based on hundreds of interviews with
detainees, direct observations, and conversations with jail and immigration officials over the past
decade. Deficiencies include difficulty accessing medical records; delayed or denied care;
shortage of qualified staff; unsanitary facilities; improper care of mentally ill patients; inadequate
care of physically disabled patients; denial of and inattention to administration of prescription

' Jacob Chin, Katherine Fennely, Kathleen Moccio, Charles Miles, Jose D. Pacas, Attornevs ' Perspectives on the
Rights of Detained Immigrants in Minnesota, Nov. 2009, available at http:/flawprofessors.typepad.comfiles/final-
cura-article-11-10-09 pdf

'* Department of Homeland Security, Office of Inspector General, Immigration and Customs Enforcement’s
Tracking and Transfers of Detainees, O1G-09-41, March 2009, available at

bttp:/fwww dhs. govixoig/assets/momtrpts/OIG 09-41 Mar09 pdf

' Women's Refugee Commission, Politicized Negloct: A Report from Etowah County Detention Center, March
2012, available at: http//www womensrefugeecommission.org/resources/doc_download/809-politicized-neglect-a-
repost-from-etowah-county-detention-center . Women's Refugee Commission, Afigrant Women and Children at
Risk: In Custody in Arizona, October 2010. Available at:

httpiiw womensrefugeecommission org/resources/doc_downioad/650-migrant-women-and-children-at-risk-in-
-in-anzom, Women's Refugee Commission and Lutheran Immigration and Refugee Service, Locking Up
alues: The Detention of Immigration Families, February 2007, available at:

ww. womensrefigeecommissionorg/resonrces/doc_download/150-locking-up-family-values-the-detention-
of -ummigrant-families; letter to ICE regarding our visit to Willacy, Women's Refugee Commission and Dr. Susan
MacNamara, April 6, 2010, Available on file from the WRC: Human Rights Watch, Detained and Ignored
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medication; lack of translation; abusive behavior by some clinic staff; and threats of transfer in
retaliation for complaints.

As evidenced by the over 120 documented deaths in immigration custody since 2003, this lack of
medical care is not a frivolous matter to be cast aside as insignificant.'” Prior to the
implementation of reforms, not only were detainees dying in immigration custody due to lack of
even basic medical care, these deaths were routinely not recorded or reported until brought to
light through outside inquiry from family or advocates."®

Mr. Boubacar Bah: The case of Mr. Bah, documented by Nina Bernstein in the New York Times,
demonstrates the extreme negligence and inhumane treatment that has happened under the
immigration detention system we are talking about reforming. Mr. Bah died after emergency
surgery for a skull fracture and multiple brain hemorrhages. “Government documents detail how
he was treated by guards and government employees: shackled and pinned to the floor of the
medical unit as he moaned and vomited, then left in a disciplinary cell for more than 13 hours,
despite repeated notations that he was unresponsive and intermittently foaming at the mouth.”*

“It began about 8 a.m., ... Guards called a medical emergency after a detainee
saw Mr. Bah collapse near a toilet, hitting the back of his head on the floor.
When he regained consciousness, Mr. Bah was taken to the medical unit ... He became
incoherent and agitated, reports said, pulling away from the doctor and grabbing at the
unit staff. Physicians consulted later by The Times called this a textbook symptom of
intracranial bleeding, but apparently no one recognized that at the time.
He was handcuffed and placed in leg restraints on the floor with medical approval, “to
prevent injury,” a guard reported. “While on the floor the detainee began to yell in a
Jforeign language and turn from side to side,” the guardwrote, and the medical staff
deemed that “the screaming and resisting is behavior problems.”

Mr. Bah was ordered io calm down. Instead, he kept crying oul, then “began io
regurgitate on the floor of medical,” the report said. So Mr. Bah was written up for
disobeying orders. And with the approval of a physician assistani, Michae! Chuley, who
wrote that Mr. Bah'’s fall was unwilnessed and “questionable,” ihe tailor was taken in
shackles to a solitary confinement cell with insiructions thai he be mornilored.

Y Eric Tucker, Chinese Detainee’s Widow Wants Government Kept in Lawsuir, Boston Globe. Nov. 12, 2009,
available at:

ttip://www boston.com/mews/local/thode_istand/articles/2009/11/12/chitiese_detainees_widow_wants govermmeni_
kept in_lawsuit/; Nick Miroll, /CK Facility Detainee’s Death Stivs Questions, Washinglon Post, Jan. 30, 2009,
available at http:/fwww washingtonpost. com/wp-dyideontent/story/2009/0 1/3 1/8T2009013 101877 hind; Nina
Berustein, U.S. Agency Issues Scathing Report on Death of Immigrant in its Custody, New York Times, Jan. 16,
2009, available at hitp:/fwww nvtimes.com/2009/01/16/world/americas/ 161kt -detain 1.19422767 hunl

¥ 1d.

19 Nina Bemslein, “Few Delails on Immigranis Who Died in Custody”, New York Times, May 3, 2008.
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Under detention protocols, an officer videotaped My. Bah as he lay vomiting in
the medical unit, but the camera’s battery failed, guards wrote, when they tried to tape
his trip to cell No. 7.

Inside the cell, a supervisor removed Mr. Bah’s restraints. He was unresponsive
to questions asked by the Public Health Service officer on duty, a report said, adding:
“The detainee sat up in his bed and moan and he fell to his left side and hit his head on
the bed rail.”

..... The watching began. As guards checked hourly, Mr. Bah appeared to be
asleep on the concrete floor, snoring. But he could not be roused to eat lunch or dinner,
and at 7:10 p.m., “he began to breathe heavily and siarted foaming slightly at the
mouth,” a guard wrole. “| nolified medical ai this time.”

However, the nurse on duly rejected the guard’s request io come check, ...al 8 p.m., when
the warden went (o the medical unit to describe Mr. Bah’s condition, the nurse, Raymund
Dela Pena, was not alarmed. “Detainee is likely exhibiting the same behavior as earlier
in the day,” he wrote, adding that Mr. Bah would gel a menial health exam in the
morning.

About 10:30 p.m., more than 14 hours after Mr. Bah'’s fall, the same nurse, on
rounds, recognized the gravity of his condition: “unresponsive on the floor incontinent
with foamy brown vomitus noted around mouth.” Smelling salts were tried. Mr. Bah was
carried back to the medical unit on a stretcher.

Just before 11, someone at the jail called 911.

When an ambulance left My. Bah at the hospital, brain scans showed he had a
fractured skull and hemorrhages at all sides of his swelling brain. He was rushed to
surgery, and the detention center was informed of the findings.

But in a report io their supervisors the next day, immigration officials al the
center described Mr. Bah’s ailment as “brain aneurysms” — a diagnosis they corrected
aweek laier to “hemorrhages,” without mentioning the skull fracture. Afier Mr. Bah’s
death, they wrote that his hospitalization was “subsequent o a fall in the shower.”” %

Reforms:
ICE medical policies for detainees have been generally limited to treating emergencies that are
“threatening to life, limb, hearing or sight”?' This has led to countless cases in which needed

* Nina Bernstein, “Few Details on Immigrants Who Died in Custody”, New York Times, May 3, 2008.
? Division of Immigration Health Services, [)/118 Medical Dental Detainee Covered Services Package, Sept. 19,
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medical services are denied because life-threatening consequences are not considered imminent.
When questioned about this policy, an ICE spokesperson explained, “We are in the deportation
business. . . . Obviously, our goal is to remove individuals ordered to be removed from our
country. . . . We address their health care issues to make sure they are medically able to travel
and medically able to return to their country.”? Experts in penal detention systems have clearly
articulated that this standard would be unquestionably unacceptable even in the Bureau of
Prisons system.

The 2011 PBNDS eliminate some of these restrictions and allow on-site medical personnel to
provide basic care to detainees without bureaucratic pre-approval from Washington, D.C.
Medical providers will now have greater authority to provide medically necessary treatment.
This is more in line with medical service provision for incarcerated populations and ensures not
only improved services, but a more cost effective and efficient system for everyone involved.
This is the very minimum of what experts have recommended and is consistent with rules that
apply to the incarcerated population.

Women’s Medical Standards

Women comprise approximately 10% of the population detained by ICE. Current standards—the
2008 PBNDS and the National Detention Standards—for women’s needs fall well below those in
our federal prison system. Routine women’s medical needs, such as gynecological, reproductive,
and obstetric health needs, including routine age- and gender-appropriate reproductive system
evaluations, pelvic and breast examinations, Pap smear and STI tests, and mammograms, are
considered non-emergency and are very difficult or impossible to obtain even where medically
and urgently necessary. Pregnant women are routinely denied appropriate pre-natal care, or are
released in unsafe conditions, late in their pregnancy, late at night, in remote areas. They are
routinely shackled during their pregnancy, and even on occasion during labor and recovery.

Ectopic Pregnancy:

On December 18, 2003, a woman at the Broward Transitional Center (BTC) in Broward County,
Florida, requested assistance from the medical staft for symptoms of severe abdominal pain and
a missed period. Although she had the classic symptoms of an ectopic pregnancy, a painful and
potentially fatal condition, her concemns were ignored. On several occasions, she was simply
given Tylenol and told her pain was normal. When she began to bleed profusely, the medical
staff still did not take her complaints seriously. Two and a half weeks later, when she was finally
seen by a doctor, she was immediately taken to a hospital for surgery, resulting in both the loss
of her unborn child and the removal of her fallopian tube.”

= Caitlin Webber, ICE Officials’ Testimony on Detainee Medical Care Called into Question, Congressional
Quarterly, June 16, 2008.

* FIAC and the Women’s Commission for Refugee Women and Children wrote DHS to request an
investigation into this case and another case involving a pregnant woman at BTC. An investigation was
conducted, but FIAC was advised that the results could not be forwarded.
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Twas told that this was not uncommon. Also that several other women missed
their period for two or three months due 1o stress and not to worry about it. At that visit, 1
was given about 20 packets of Ibuprofen for the pain. ... By January 1, 2004 the pain was
getting much worse... [ was in too much pain. After being told again that this was due to
stress [was given Tvilenol and Ibuprofen and asked to go back to bed. When I'went to bed
the pain was so bad that I was moaning and the officers came. They went downstairs to
get a nurse but no one is in the clinic at night. The officers thought it might be a stomach
problem so they gave me antacid and soda... When I woke up there was blood
everywhere. [ was bleeding heavily. The officers wrote the request for me to go to the
clinic that morning, on January 2, 2004.

Twas given more Tylenol and Ibuprofen and asked to go back to bed again. 1
insisted that it was not normal for me not (o get my period and was finally given a
pregrancy tesl. The test revealed that 1 was pregrani ... But the pain continued (o get
worse and [ kept bleeding. On Jamuary 3, 2004, | went io the clinic again... They kept
giving me more 1ylenol and Ibuprofen and sending me back io bed. ... On January 4,
2004 the pain was severe. My roommate ... helped me get to the clinic. They [clinic
employees| wanted to send me back (o my room again bui my roommaie said no. She told
them how much | was suffering and said she would not take me back o my room in that
condition.

Finally, they brought me back to a room with a table in the clinic and told me to
lie down on the table. A male doctor was there. I was in so much pain [ 'was screaming.
All he did was touch my stomach and then he said they had to take me to the emergency
room immediately. They took me out in a wheelchair. I was taken to the Broward Medical
Center and was told by the Doctor there that it was too late and they needed to operate
because I had an infection. He said it was an ectopic pregnancy.

1 had surgery on January 5, 2004. I'was told afterwards that one of my tubes had to be
removed. I was devastated by the news because not only had I lost the baby but also
because now it would be much more difficult for me to have a baby ... I spent three days
at the hospiial and all the time that I was there, even though there was a phone in ny
room, the guard that siayed with me did not allow me (o use the phone to contact my
relatives and lel them know what had happened. ... | was not able 1o get any special visil
with my family either ... I will never be able to forget all that I went through since I've
been here.”

Miscarriage:
Another female detainee who miscarried while in immigration custody at the Turner Gilbert
Knight (TGK) facility in Florida described her failed efforts to get medical attention:

24 Siatement ol Hailian woman al the Broward Transitional Center (February 4, 2004). See also letter [rom
Kerline Phelizor (April 27, 2003).
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“When Iwas brought to this jail facility Twas placed in the intake holding cell.
The room Iwas locked in for hours had feces smeared on the walls and floov. I thought
well maybe it was just that room, however, I was moved to another one and that too had
feces smeared on the walls and the rooms where absolutely filthy disgusting .... [was six
weeks pregnant when I came into this place.

1 have been so distraught about the physical conditions and cleanliness of this
place. On 7/12/04 I put in awritten request to see the facility psychiatrist as I felt these
above conditions were not viable to my pregnancy. I wanted to document the stress this
Jacility is causing me. My written request went ignored and on 7/15/04 I miscarried. 1
was taken to Jackson Memorial Hospital in shackles and handcuffs. I sat in the waiting
room amongst other pregnant women who wore looks of concern sitting next (o what
looked like a criminal. I was wearing bright orange jail uniform and in shackles and
handeuffs with two guards at all times. [ waited for three hours at which point [ started 1o
visibly hemorrhage and only at this point did the medical siaff aitend to me. [ was
supposed o go back (o the hospital for a follow up, however | was not going back
through that humiliation and violation of my human rights unless my life depended on il.
10 date my request to see the facilily psychiatrist has still gone ignored and | have been
unable 1o tell anyone of the upset and emotional stress 1 have gone through losing my
child in a place like this. This jail is not set up to handle real medical emergencies.”™

1CE’s detention reform efforts have included much-needed improvements to the provision on
medical care to detainees. The 2011 PBNDS provide clear and concrete guidelines to protect
detainees, detention officials, and the agency from the dangers all were subject to prior to the
development of these standards. These are not extreme services but the most basic medical
services called for in responsible medicine. They include basic provisions for care that must be
made available where medically advised and are consistent with, not more generous than, what is
available in the federal prison system and by law. These include appropriate access to pre-natal
care and gynecological services. The new standards institute sensible restrictions on the use of
shackles on women during childbirth, and provide instructions for how to use them in the rare
cases where they are considered necessary.”® These guidelines are long overdue.

zf Letter from detainee to FIAC, July 28, 2004.

* See Villegas v. Metropolitan Government of Davidson County, 2011 WL 1601480, *24 (M.D. TN 2011) (holding
that the “shackling of a pregnant detainee in the final stages of labor shortly before birth and during the post-partum
recovery violates the Eighth Amendment’s standard of contemporary decency™); see also Nelson v. Correctional
Medical Services, 583 F.3d 522, 533 (8th Cir. 2009) (denving summary judgment for officer because shackling
pregnant prisoner during labor clearly established as a violation of the Eighth Amendment); Women Prisoners of
D.C. v. District of Columbia, 93 F.3d 910, 918, 936 (D.C. Cir. 1996) (recognizing that correctional authorities
cannot use “restraints on any woman in labor, during delivery. or in recovery immediately after delivery” and noting
prison did not challenge district court’s finding that “use of physical restraints on pregnant women . . . violate[s] the
Eighth Amendment”): Brawley v. State of Washington, 712 F.Supp.2d 1208, 1221 (W D. Wash 2010) (denying
summary judgment because shackling a prisoner in labor clearly eslablished as a violation of the Eighth
Amendment).
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Sexual Assault

Sexual assaults in custody are a major concern of the Women’s Refugee Commission.”” They
occur during intake, during detention, and even during transport and removal. While immigration
detention authorities have for decades insisted that sexual assaults are not common and are
adequately addressed, evidence continues to indicate otherwise.*

Sexual assault in detention:

In 2000, the Women’s Refugee Commission issued a report documenting widespread sexual,
physical and emotional abuse of detainees held at the Krome Service Processing Center in
Miami.® Over 15 officers were involved in sexual assaults varying from rape to fondling. The

ensuing scandal led to the transfer of all women out of the Krome facility, but little or nothing
was done to correct the systemic issues that led to the situation.

Tn 2009, an officer pled guilty to entering the rooms of women being held in isolation at the Port
Tsabel detention facility in Texas, and ordering them to strip so that he could fondle them. ** On
Aug. 4, 2011, a guard pleaded guilty to forcing a female immigration detainee at the Willacy
detention center in Texas into a guard bathroom and having intercourse with her. Although the
detainee immediately complained, internal e-mails show that officials did not put the guard on
leave until eight months later.*

Sexual assault during transport:

Sexual assault during transport to and from appointments, during transfer, or even release has
been well documented. The Women’s Refugee Commission and Americans for Immigrant
Justice™ have made repeated requests to ICE to implement policies to prevent the risk of sexual
assault during transport. In 2003, an ICE agent was charged criminally with raping a female
detainee prior to returning her to the facility after her medical appointment.® In 2007, another
1CE agent was charged with raping a female detainee during transport from one facility to

“ Women's Commission for Refugee Women and Children, “Innocents in Jail: INS Moves Refugee
Women From Krome To Turner Guilford Knight Correctional Center, Miami,” June 2001 (follow-up Report
to “Behind Locked Doors: Abuse of Refugee Women at the Krome Detention Center,” October 2000.
* Human Rights Watch, Detained and At Risk, August 2010, available at:
www. uw org/sites/defanli/fles/reports/usO8 1 Owebweover pdf
~ Women's Commission for Refugee Women and Children, Behind Closed Doors: Abuse of Refugee Women at the
Krome Detention Center, Qct. 2000, af http/iwomensrefugecconumission.ore/press-roony/ 557 -soxpal-abuse-
widespread-at-krome-detention-center-mianu-refugee-women-and-immigmants-subjected-fo-

* Mary Flood, Ex-Prison Guard Admits to Fondling Immigrant Women, Houston Chronicle, Sept. 24, 2009,
available ar bitp;//www.chron com/news/houston-texas/atticle/Ex-prison-guard-admits-to-fondling-immigrant-
women-17224996.php

il http://www justice. goviopa/pr/201 1/ Augustf 1 -crt- 1016 bl

* Formerly Florida Immigrant Advocacy Center

3 Immigration Officer Accused Of Raping Detainee, KHBS, Sept. 24, 2003, ar
hitp://spr.ige.org/en/news/2003/0924-3 html.
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another.** He later pled guilty to federal sexual battery charges in order to avoid a charge of
aggravated sexual assault.” Last fall, the American Civil Liberties Union filed a class action
lawsuit against ICE alleging that one of its contract guards sexually assaulted at least nine female
detainees during transportation from the Hutto Detention Center in Texas. State and federal
criminal charges also have been filed.*

2011 PBNDS:

On our visits to detention facilities over the past 15 years we have consistently heard conflicting
understandings of the governing policy regarding reporting and response to sexual assaults, what
constitutes a sexual assault — with some facilities informing us that sexual assault requires
penetration and that only confirmed penetration cases are reported to ICE - and varying
procedures to avoid or prevent assault. The Women’s Refugee Commission has long advocated
for the full implementation of Prison Rape Elimination Act (PREA) standards in DHS facilities.
The PREA standards are the result of bipartisan concern over the prevalence of prison rape in
confinement. Representatives Frank Wolf (R-Va.) and Bobby Scott (D-Va.) wrote DHS
Secretary Janet Napolitano in December of 2011, urging her to support the new PREA
regulations and stating that the law’s original intent was to include immigrant detainees under the
statute’s protections.

While the 2011 Standards do not go far enough to fully implement PREA, they are a step in the
right direction toward preventing and responding to rape in custody. The new 2011 Standards
provide many but not all of the provisions set forth in PREA *” The 2011 PBNDS provide for
numerous protections and response mechanisms, including special consideration for factors that
could lead to victimization and assault, a written policy of zero tolerance for all forms of sexual
assault, a coordinated, multidisciplinary team approach to responding to sexual abuse, written
procedures for internal administrative investigations, and a requirement that victims shall be
provided emergency medical and mental health services and ongoing care.

The new standards also incorporate recommendations for basic protections against assault during
transport by prohibiting that a individual officer transport an individual detainee of the opposite
gender, and also provide restrictions and guidelines for performing strip searches.

To imply that these very basic protections are a “holiday” or an undue burden on the agency is
simply wrong. They are basic standards of decency that provide what should be the minimum

M Jay Weaver, Ex-ICE agent: I had sex with immigration detainee, Miami Herald, Apr. 4, 2008, ar
1;(:0 Jdetentionwatchnetwork. org/nede/808.

Id.
*Doe v. Neveleff, No. 1:11-¢cv-907 (E.D. Tex., Oct. 19, 2011): Julia Flip, Sexual Abuse Continues in Immigration
Jails, Courthouse News service, October 24, 2011, available at:
http://www.courthousenews.com/2011/10/24/40857. htm
¥ Lovisa Stannow, When Good is Not Good Enough, Huffington Post, March 6, 2012, available at:
http://justdetention org/en/idinews/2012/03 06 _12.aspx
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response to any assault or rape. To refer to these critical protections and guidelines for enforcing
rule of law as “perks” is absurd. In fact, the 2011 PBNDS do not go far enough in protecting
detainees from sexual assault and should be expanded to implement the full intent of PREA,
including clear mechanisms for detainees and third parties to report abuse, provisions for
confidential staff reporting, agreements with outside public entities and community service
providers, appropriate training, audits and oversight. Denying the need for these protections not
only puts detainees at risk, it exposes the agency to further scandal and liability.

Family Separation and Parental Rights

Thousands of parents are detained by ICE, leaving behind thousands of children. Many of these
children end up in the child welfare system at taxpayer expense. In some cases, parental rights
are terminated by the state, not because a parent intends to abandon their child, or due to abuse or
neglect, but simply because a parent in immigration detention is unable to attend a family court
hearing **

PBNDS 2011 contains new language permitting detainees to make escorted trips to attend
family-related state court proceedings, at the discretion of an ICE Deportation Officer and at the
expense of the detainee. These are minimal protections that do not burden the system and in fact
provide a mechanism that will facilitate coordination between federal and state stakeholders,
ease the burden on state foster care systems, and save taxpayers money, while also protecting the
due process rights of parents and U.S. citizen children.

Reform

ICE has responded to the numerous findings of abuse within their system by implementing
reforms designed to operate a detention system with policies, facilities, programs, and oversight
mechanisms that align with the administrative purpose of Immigration Detention.>

Revising existing detention standards is not only necessary for the safety of detainees, itis a
significant opportunity for ICE to create a more efficient and effective system of enforcement.

In addition to the improvements made to its standards, ICE has developed an online detainee
locator system so that individuals detained by ICE can be located by family members and
attorneys; has hired Detention Services Managers, whose responsibility is to ensure appropriate
conditions exist at detention facilities; developed a risk classification assessment to assist in
determining both whether detention is necessary and the most appropriate placement (not yet

® Women's Refugee Commission, Torn Apart By Immigration Enforcement: Parental Rights and Immigration
Detention, December 2010. Available at: http://www. wony ugeecommission.org/resources/doc_dowmload/667-
torm-apart-by -1mmigration-enforcemeni-parental-nghis-an jgration-deteniion

* Sce ICE Press Relcases at bitp:/vww ice. gov/pi//0910/091020boston ki and

http:/fwww ice gov/pi/nr/0911/691 123 philadeiphia2 btm
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implemented); improved transparency by increasing access to facilities and detainees for
visitation and monitoring purposes; and improved medical procedures and eliminated obstacles
to medical care.

While the 2011 PBNDS provide for important improvements to current conditions, they are not
enough. They continue to rely heavily on penal standards that were designed for a criminal
population and do not take into account that detainees in ICE custody are there on the basis of
civil violations only and are not serving criminal sentences or awaiting criminal proceedings.
The improvements merely bring ICE detention standards closer to a minimum level of
compliance with legal obligations of a civil detention system.

Tt is critical to note that any actual improvement in conditions will depend on the implementation
of these announced reforms and the enforcement of adequate standards. These standards must be
mandatory at all facilities with sufticient oversight to produce consistent and humane treatment
of detainees. Violations must trigger appropriate and enforceable sanctions.

Within this context, NGOs have welcomed the administration’s announcements of reform. Tt is
ICE’s responsibility to ensure the adequacy of medical care, protections from assault and rape,
access to attorneys, and other basic care are provided to its detainees, regardless of where they
are housed, because it is ICE that holds them prisoner. ICE has in the past abdicated this
responsibility by failing to oversee the provision of such care.

The 2011 PBNDS are a bare minimum for the operation and oversight of ICE’s vast network of
confinement and custody. Though a start, they will only become meaningful if the agency
continues to implement and institutionalize the reforms recommended by Dr. Schriro’s report
and commits to creating a civil system of detention that is used as a last resort and not modeled
on the criminal incarceration system. This includes implementing effective tools for detaining
only where appropriate and necessary; ending the use of all jail and jail-like facilities for
immigration detention; screening apprehended immigrants to inform care, needs and custody
restrictions; ensuring functional and meaningful oversight and monitoring of detention
operations, performance and outcomes; and imposing sanctions on facilities that violate ICE’s
standards.

Mr. KING. Thank you, Ms. Brané. And I appreciate all your testi-
mony, and I recognize myself for 5 minutes.

And I would turn first to a remark or comment that I heard
made by the gentleman from Puerto Rico in his opening remarks,
Mr. Pierluisi, where he said that 110 have died in detention ICE
custody since 2003, I believe the number was. And so, I would ask
Mr. Landy, do you have a sense of—I understand that there are in-
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dividual cases here that does assuage anybody’s grief when it is
personal, and it is personal to every family. But from a statistical
standpoint, do you have a sense of whether it is safer or more dan-
gerous to be in ICE detention than it is in the broader society of
America?

Mr. LANDY. With respect to detention deaths, first of all, in 2004,
there were 28 deaths in immigration detention. During so far in
this Fiscal Year, there have been 6 detention deaths. And in the
previous Fiscal Year, there were 8.

ICE has been working very hard to improve medical care, to ad-
dress the concerns that have been raised thus far.

Mr. KING. I understand that, Mr. Landy, and I appreciate your
statements with regard to that. But data wise, my question was,
is it safer to be in ICE detention as compared to in the broader so-
ciety of America, or is it more dangerous to be in ICE detention
from a fatality standpoint? And you have about 33,000 people at
any snapshot given day incarcerated. So, have you given any sense
to that whether when they go inside your doors they are safer than
they were outside the doors?

Mr. LANDY. Safer——

Mr. KING. Less likely to die.

Mr. LANDY. I myself have not done a statistical analysis.

Mr. KING. Okay. Let me help you out then. I just did a little
math here when I heard the statement made from Mr. Pierluisi,
and I thought, what does that mean, 110,000 deaths since 2003?
So, I just did a little math and roughly 9 years, and you shake this
out, it comes down to about 1 out of every 2,500 people. And if you
figure the 33,000 annual, about 1 out of every 2,500 would die in
ICE custody. That is the data that Mr. Pierluisi gave us if you are
accepting the 33,000 number. If you look at the broader society of
America, about 2.4 million people die in America every year out of
a 313 million population. So, that would be .767 percent, which
happens to be 1 out of every 28 and a half—1 out of every 128.5
people statistically die in America.

So, just think of a town of 128 people. Likely 1 of them will pass
away in a given year. So, that means that it is 20 times safer sta-
tistically to be in your ICE facility, and I would just point that out
because not that there are not any problems. I would not take that
position. But statistically, 110 deaths over that period of time is
not alarming to me.

Mr. LANDY. May I respond to that, Vice-Chairman?

Mr. KING. Please.

Mr. LANDY. In the general public, typically people who pass away
do so at an advanced age. Our population on average is much
younger. There are people who, in our general public, would be con-
sidered healthy, young adult males at that age primarily. We do
not have very many elderly people in our custody.

Mr. KiNG. Okay. Thank you for that analysis, Mr. Landy, and I
would just suggest, though, that you take a look then, and it is
going to be a question I will ask you on the record today, and we
want to follow up with a response to it. I will ask you do a statis-
tical analysis of the universe that you have described in the broad-
er society versus that of the ICE facilities, and I think that would
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be instructive for this panel to know, because it has been part of
the discussion that has taken place.

And then I would turn to—thank you. And I would turn to Mr.
Crane and ask you if you would have any comments you would like
to make after you have heard the testimony from Ms. Brané.

Mr. CRANE. A lot of things run things went through my mind
during the testimony today regarding the deaths. And I think the
first thing that I would say is that the people that made these hap-
pen were bad players. And no number of rules or regulations that
we make will get rid of bad players. They are going to do bad
things if they are not supervised 100 percent of the time. And I
think that is one of our biggest issues with the performance-based
detention standards is that we really feel that they have kind of
been off the mark starting in 2009. We said that the agency needed
more oversight. We did not necessarily need more regulations per
se and more rules.

You know, providing people with opportunities to have more rec
time during the day is not going to overcome this type of issue. But
also, as law enforcement officers, well, at ICE specifically, first of
all, we know that many of these facilities are local jails.

Mr. KING. Is it true that some of the inmates control the keys
to their own cells?

Mr. CRANE. I am not aware of that.

Mr. KING. Okay, thank you. And I would just quickly turn to Ms.
Vaughan then and ask you to flush out your comment that ICE
looks for ways to release rather than to detain.

Ms. VAUGHAN. Well, the policies now in place, the guidelines for
ICE agents, ICE removal officers in particular, is to hold only those
as a priority who have been convicted of a crime. And that policy
overlooks the reality of our how our criminal justice system plays
out in that many of these individuals are not going to be convicted
unless they are held because they stand a chance of fleeing before
their proceedings can occur, both their criminal proceedings and
also their immigration proceedings. So, that is why that policy puts
the rest of us at risk when people who are released back into the
community have the opportunity to go on to commit other crimes.

Mr. KiING. Thank you, Ms. Vaughan.

The Chair would turn and recognize the gentlelady from Cali-
fornia, Ranking Member Lofgren.

Ms. LOFGREN. Before asking my questions, I would like to ask
unanimous consent to include in the record the following state-
ments: a statement from Congresswoman Lucille Roybal-Allard; a
statement from a Member of the full Committee, Congressman
Jared Polis; a statement from Dora Schriro, the commissioner of
the New York City Department of Corrections and the former spe-
cial advisor to Secretary Napolitano; a statement from the Amer-
ican Civil Liberties Union; from the Advocates for Human Rights;
from the American Immigration Lawyers Association; from the Na-
tional Immigration Forum; from Human Rights Watch; from
Human Rights First; from the Lutheran Immigration and Refugee
Service; from the National Latino Evangelical Coalition; the Na-
tional Immigrant Justice Center; and Susanna Barciela, the Policy
Director for Americans for Immigrant Justice.
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Mr. KING. Hearing no objections, so ordered.*

Ms. LOFGREN. Thank you, Mr. Chairman.

You know, there have been a lot of statements made, and we
only have 5 minutes, so it is not possible to spend all the time nec-
essary to correct various things that were said that were incorrect.
But I do think it is important to take a look at the facility that has
been described as kind of a country club, I guess.

We have a couple of pictures, because I think pictures are worth
more than a few words. This is, to me, again, there are bunks. It
does not look my idea of a plush holiday locale. I mean, this is the
new center that has been built. And by the way, several Members
have said that this was a $30 million building at taxpayers’ ex-
pense. It was actually $32 million, but it was not built at tax-
payers’ expense. It was built by Geo Group, a private for-profit
prison company, and they are paid per bed about half of what we
pay for other facilities.

If we could show the next picture. This is the plush recreation
yard. You can see the very large fence in back, a rather grim recre-
ation area. It is not where really I would plan to spend my holiday.
It is not what I would consider a holiday on ice. And the third and
final picture, this is the showers, as you can see. No curtains. Not
exactly what I would consider a plush environment.

You know, I think it is very easy to pick on the most vulnerable
people, and I think that is some of what is going on here today.
You know, I heard Ms. Vaughan say that these standards, these
new detention standards, just go too far. I think that was the exact
words she said. And I am just sort of wondering, you know, Ms.
Vaughan, you have studied this. Is it too far to not shackle women
as they give birth? Do you think that is something that really pro-
tects the American people? Or if you have a mental illness, would
it go too far to say, do not put that person in segregation because
we have seen that some of those mentally ill people if they are seg-
regated without any care, they have committed suicide while in
custody? Or how about this: the guidelines prohibit the male
guards from strip searching the female detainees. Do you think
that really goes too far to say that the male ICE officers should not
strip search the women detainees?

Or how about this: Frontline did a big expose of sexual assault
in the ICE system. And one of the things they pointed out was
that—and I am not saying this is all ICE officers, Mr. Crane, but
certainly there have been multiple instances where officers, some
employees of the Federal Government, some by contract, have
taken a detainee by themselves and then assaulted them. And now
under these guidelines, if you are an ICE officer or a contract offi-
cer, you cannot take for a ride the female detainees, and take her
and rape her or abuse her.

Do you think those things really go too far?

Ms. BRANE. Well, we really think that those are all obviously the
very minimum of what one would expect in a civil detention facil-
ity. As I have said, the objective and the authority of ICE is not
to detain punitively; it is to detain pending processing a hearing

*The information referred to is available in the Appendix.
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and removal. And in that context, ICE absolutely has a duty to pro-
tect and provide minimum care to the people in their custody.

The new standards, I think, provide really minimum basic pro-
tections and provisions for preventing some of the horror stories we
heard today. Of course I think that Mr. Crane is absolutely right,
that oversight in implementation of these standards is critical. We
have seen that they have not necessarily implemented them.

Ms. LOFGREN. Let me ask Mr. Landy, and maybe it is not fair
to ask you because we asked the Secretary of the Department, and
she has not really given us a definitive answer. But we had a bi-
partisan effort here in the Congress to do something called the
Rape Prevention Act. And it was Congress Wolf from Virginia and
Congressman Scott from Virginia came together and a whole series
of procedures to prevent rape of people that are in our custody.
Many of us believe that that bipartisan law should also be applied
to the immigration detention that is now the law in the Bureau of
Prisons.

Would you not think it would be a good idea to be against rape
in these detention facilities and to adopt some of those standards
mandatorily?

Mr. LANDY. Director Morton has recently testified there is no
daylight between PREA and where we want to be as an agency.
The Prison Rape Elimination Act establishes general principles to
try to prevent sexual assault entirely, and, if it should occur, to re-
spond appropriately and to investigate thoroughly. That is exactly
what this agency does.

We promulgated in our 2011 standards far stronger protections,
although the 2008 standards did that as well. We intend to aggres-
sively follow up on any allegation of sexual assault, as well as pre-
vent it, to the maximum extent possible.

Ms. LOFGREN. I see my time has expired, Mr. Chairman.

Mr. KING. I thank the gentlelady, and I recognize the gentleman
from South Carolina, Mr. Gowdy.

Mr. GowpDY. Thank you, Mr. Chairman.

Mr. Landy, what percentage of aliens are released on bond?

Mr. LANDY. We can get back to you on that.

Mr. GOwDY. Just give me a round number. I am not going to
hold you to it. Just generally.

Mr. LANDY. I cannot give you that number, but I will say that
anyone convicted of a serious crime is required by law to be de-
tained. So, anyone who is released on bond

Mr. Gowpy. That actually was not my question. My question is,
]ion t(]il?e full universe of aliens, what percentage of them are given

ond?

Mr. LanDY. We will have to get back to you for an exact number.

Mr. GowDy. What kind of flight assessment do you do before you
determine the terms and conditions of the bond?

Mr. LanDY. ICE officers do a very careful assessment of the indi-
vidual’s criminal history and other aspects of that person’s back-
ground.

Mr. Gowpy. Well, if it is that careful, can you tell me the per-
centage who actually abscond or fail to appear?

Mr. LANDY. We will have to get back to you on that precise num-
ber. I should say that is not——
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Mr. GowDy. Well, I see the number 40 percent in my paperwork.
Would you disagree with that number, that 40 percent of aliens
who are issued bonds abscond or fail to appear?

Mr. LANDY. I do not know that that is correct. And, in fact

Mr. Gowpy. If it were 40 percent, would you agree that you prob-
ably ought to rework your flight assessments or retrain the people
who are actually deciding whether or not grant bond?

Mr. LANDY. I should emphasize that my office does not work on
these operational issues as to how people who are reviewed are re-
leased on bond. But I will say that——

Mr. GowDy. Well, that is fine. You are the most knowledgeable
person I can ask today about that.

Mr. LANDY. Which is why I will tell you that ICE officers, pursu-
ant to the agency’s policy, very carefully consider all relevant fac-
tors, and only would release someone who is not convicted of a seri-
ous crime, in which case detention is mandatory by law.

Mr. Gowpy. Well, I understand that, but, I mean, there are other
ways to do threat assessments other than—I mean, a prior convic-
tion for a serious violent offense would be a really good indicator
that that person was a danger to the community. So, I am not
going to give them any credit for detaining people who have suf-
fered prior serious violent convictions.

Mr. LANDY. Our agency’s enforcement priorities extend far be-
yond that one criteria. First of all

Mr. GowDY. Has bond ever been reissued for an alien, absconded,
failed to appear, arrested for the failure to appear, and then a bond
then reissued?

Mr. LANDY. The absconding from a final order of removal is one
of the very high priorities that are included in the agency’s initia-
tive. So, if somebody had absconded from a final order of removal,
it would be highly likely that that detention would occur in those
instances.

Mr. GowDY. And the detention would be indefinite, right?

Mr. LANDY. Excuse me?

Mr. GowDY. Would the detention be indefinite?

Mr. LANDY. Detention would be until that person’s removal could
be effectuated.

Mr. GowbDy. Well, what if they come from a country that will not
have them back?

Mr. LANDY. Under Supreme Court decision, Zadvydas, ICE is re-
quired by law to release people after——

Mr. GowDY. So, they are right back where we started, right?

Mr. LANDY. The agency is required by law to release those people
pursuant to the Supreme Court decision.

Mr. GowDY. I am familiar with the Supreme Court decision. I am
also familiar that there have been people that have been held in
State jails and prisons for upwards of 2 years awaiting a trial.

Mr. LANDY. Under the Supreme Court decision, people who can-
not be removed or repatriated must be released within 180 days.
We must abide by that law.

Mr. Gowpy. Well, let me ask you about repatriation. Would you
support legislation that would restrict visas or cut financial aid to
countries that will not accept their citizens back?
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Mr. LANDY. I will have to get back to you on whether the Admin-
istration has a position on that.

Mr. GowDy. Well, you have a position. I mean, do you not?

Mr. LANDY. I am here in my official capacity to testify on deten-
tion policy, and my office does not work on that issue.

Mr. Gowpy. Well, I think it is actually the law. I think the law
is in place that there are visa restrictions for countries that will
not accept their citizens back. We just do not ever enforce it.

Mr. LaNDY. Well, I cannot speak to that. In fact, I am not even
sure that that is within the agency’s mission.

Mr. Gowpy. Did you consult with line ICE agents before these
standards were promulgated?

Mr. LANDY. Yes, we did. We provided the draft version of the per-
formance-based national detention standards to Council 118 leader-
ship in March of 2010.

Mr. Gowpy. Can you give me an example of something they
asked you to include or asked you to take out that you did?

Mr. LANDY. Well, when we met with them in April of 2010, and
then again when they were briefed in September of 2010, they
never provided subsequent input as to what sorts of changes they
would like to make, notwithstanding our request that they let us
know our security concerns.

Mr. GowpY. Do you have any information on ICE agents who
have been injured themselves by detainees?

Mr. LANDY. I know that it is exceptionally rare, but I do not have
specific facts.

Mr. Gowpy. What do you mean by exceptionally rare?

Mr. LANDY. Well, I personally review on a daily basis significant
incident reports, and I also speak with ICE officers in the develop-
ment of our initiatives. And I honestly do not recall an incident——

Mr. Gowpy. What about false allegations against ICE agents?
Have you encountered any of those, or are those also extremely
rare?

Mr. LANDY. Our office would not necessarily know about false al-
legations against ICE officers since we are a policy office that de-
velops detention initiatives in collaboration with our operational
components.

Mr. Gowpy. I see the red light is on, Mr. Chairman.

Mr. KiNG. I thank the gentleman from South Carolina, and rec-
ognize the gentlelady from California, Ms. Waters.

Ms. WATERS. Thank you very much, Mr. Chairman, and Mem-
bers. I have another Committee that is meeting and several other
things going on, but I was so intrigued by this title, I thought I
would come to see what it means. “Holiday on ICE.” Ms. Vaughan,
do you know what that means?

Ms. VAUGHAN. It is a reference to a film. I believe it means that
it is a reference to the public perceptions of what some of the condi-
tions may be in some of these facilities.

Ms. WATERS. I am not aware of it. I have not heard this kind of
discussion. Could you describe to me what is meant by that? What
conditions are you talking about?

Ms. VAUGHAN. Well, I cannot speak to what went into the nam-
ing of the hearing. I have seen some accounts in news media re-
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ports, and I have also visited a facility myself. So, I have a reason-
able sense of what the conditions are.

Ms. WATERS. What did you see?

Ms. VAUGHAN. Pardon me?

Ms. WATERS. What did you see when you visited a facility?

Ms. VAUGHAN. What I saw was a surprisingly relaxed atmos-
phere. This was a facility that ICE leased space in from a county
detention center up in the northeast where the detainees had pret-
ty free access within the facility and access to each other. They had
meals that were brought in by a woman who cooked them in her
home. What I saw, it was a pretty well-rounded meal of breaded
chicken, mixed vegetables, and some mashed potatoes. They were
on a first name basis with the officers who were in charge of secu-
rity at the facility. Most of them actually we were told were re-
questing to be housed in that facility rather than being sent to
places that were closer to where their families were, I think be-
cause it was smaller and a little bit different type of setting.

They accepted their detention because they knew that they were
in the country illegally, and they were awaiting their removal.

Ms. WATERS. Yeah, but they had no choice. They had been de-
tained, is that right?

Ms. VAUGHAN. Right. Oh, I am sure they would rather not be.

Ms. WATERS. They were not there voluntarily.

Ms. VAUGHAN. No, but they also knew that the reason for their
detention was because they were here in violation of U.S. law.

Ms. WATERS. Well, but I want to talk about the “Holiday on Ice”
and the conditions that this title refers to. And so, you had people
who were relaxed. That means they were not screaming, or crying,
or running around, or fighting, or anything, but they were just or-
dinarily calm people who happened to be detained. Is that correct?

Ms. VAUGHAN. Well, most of them were in there for drug viola-
tions.

Ms. WATERS. Could you describe to me what you think would be
wrong with being relaxed and a little bit sane? Is something wrong
with that?

Ms. VAUGHAN. No, though this is a number of years before the
new standards were put into place.

Ms. WATERS. They had access to each other. What do you mean,
families, that the mother, the father, children could talk to each
other?

Ms. VAUGHAN. Well, they were able to have visitors. They
seemed to appreciate our visit because the purpose of it was to get
a sense of what the conditions were for them in detention.

Ms. WATERS. So, did you on your visit, did you determine that
the conditions were luxurious and extravagant and a “Holiday on
Ice,” or just kind of an ordinary thing with some woman who
cooked some food and brought it in? It was not catered by a res-
taurant. What was extraordinary or extravagant about these condi-
tions?

Ms. VAUGHAN. I was surprised actually that it was as relaxed as
it was considering that the local officers may not have had good in-
formation about who these people were or what all was in their
background because this was before the era of secure communities
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and biometrics-based background checks. So, I remember thinking
that they were potentially at risk because it was so relaxed.

Ms. WATERS. But they did not demonstrate that they were vio-
lent, or they were about to attack anybody, or that they were fight-
ing. They did not demonstrate any of that.

Ms. VAUGHAN. Not during our visit.

Ms. WATERS. You just thought that maybe they should have be-
cause they had records of some kind, and you were just surprised
that they were not violent, or fighting, or that kind of thing.

But I guess the bottom line is you did not observe extravagance,
did you?

Ms. VAUGHAN. I would not call it extravagance, no. It was more
kind of Mayberry-ish like atmosphere.

Ms. WATERS. So, you think that is too nice for a detainee.

Ms. VAUGHAN. I would have left that up to the people who are
in charge of running that facility. It seemed a little bit relaxed to
me knowing what can happen.

Ms. WATERS. I know. You keep talking about it being relaxed,
and I am not so sure what you are referring to. And what I am
trying to find out is what this Holiday on ICE is because it implies
that there is some kind of extravagance, and people want to be
there. They are having a great time. They are having a vacation.
But having just talked with you, I do not think that is the case.

Let me ask Mr. Landy, if I may

Mr. KING. And as the gentlelady’s time has expired, we will allow
that last question.

Ms. WATERS. Oh, thank you very much.

I think everyone is interested in these facilities being safe and
humane. Is that the mission? Is that the goal? You have to have
these detainees until something happens. They are either deported
or something happens. And are you trying to do anything more
than safety and humaneness?

Mr. LANDY. It is essential that the detention facilities that we
use be safe and humane, especially recognizing the fact that our
population and the authority that we have is a civil detention au-
thority, that we do not have the authority to punish people.

Also the fact that there are non-criminals in our detention, that
there are asylum seekers in our detention, and given the variety
and diversity of our population, we do need to make sure that our
policies and standards are appropriate for our population.

Ms. WATERS. Thank you very much. I yield back.

Mr. KING. Thank you. I thank the gentlelady from California. I
thank the witnesses, Mr. Landy, Ms. Vaughan, Mr. Crane, and Ms.
Brané, for your testimony.

Ms. LOFGREN. Mr. Chairman

Mr. KING. And without objection—yes, I would yield.

Ms. LOFGREN. Could I ask unanimous consent to place in the
record also the pictures that we displayed of the new facility?

Mr. KING. Hearing no objection, so ordered.**

Mr. KING. Again, I thank the witnesses for your testimony today.
And without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for the witnesses,

**The information referred to is available in the Appendix.
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which we will forward to ask the witnesses to respond as promptly
as they can so that their answers may be made part of the record.
Without objection, all Members will have 5 legislative days to
submit any additional materials for inclusion in the record.
And with that, again, I thank the witnesses. And this hearing is
adjourned.

[Whereupon, at 3:57 p.m., the Subcommittee was adjourned.]
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Statement of Ranking Member John Conyers, Jr.
Subcommittee on Immigration Policy and Enforcement

Hearing on: “Holiday on ICE: The U.S. Department of Homeland
Security’s New Immigration Detention Standards”

Wednesday, March 28, 2012, at 1:30 p.m.

Five years ago, this Subcommittee held two hearings to
talk about the medical care being provided in our immigration
detention facilities. We wanted to understand why so many
preventable deaths were taking place.

One of our witnesses was Edwidge Danticat, a renowned
author and the niece of Reverend Joseph Nosius Dantica. Rev.
Dantica was a courageous man from Port-au-Prince, Haiti, who
served his community for 50 years. But after gang members
stormed his house and threatened his life, he fled Haiti at the
age of 81.

Using his valid passport and visa, he sought safety in the
United States, a country he regularly visited. But when he
arrived at the airport and asked for political asylum, he was
arrested, detained, and denied his heart and prostate
medications.

As his niece told us in that hearing five years ago, one
morning while in detention Rev. Dantica had a seizure and

1
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began to vomit. She said, “[v]omit shot out of his mouth, his
nose, as well as the tracheotomy hole he had in his neck as a
result of [his] throat cancer operation.” Despite this, it took
fifteen minutes to get medical attention and when the medic
arrived, he accused Rev. Dantica of faking his illness. He died
not long thereafter.

I ask that we include in the record Ms. Danticat’s op-ed
published in this morning’s New York Times. It is titled:
“Detention Is No Holiday.”

After those two hearings, I said I was “beyond shock.”
The stories of medical neglect and abuse taking place right
under our nose seemed like they couldn’t possibly be
happening in America. But they were.

e We heard from doctors who told us where the system was
falling short.

¢ We heard from family members of people who died in our
custody.

¢ We heard from lawyers who had successfully sued the
government over its mistreatment of detained immigrants.

e And we heard from one man, Francisco Castaneda, who

2
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died only four months after testifying before us because of

the government’s refusal to treat his obvious medical

needs.

Today I am again “beyond shock,” because while we sit
here to discuss this serious topic, we are doing it in a hearing
called “Holiday on ICE.”

When Rev. Dantica came to this country, he was not
looking for a “holiday.” He was fleeing for his life and
looking for refuge.

And what Rev. Dantica found in this country was
certainly not a “holiday.” It was a prison cell, separation from
the family members he had visited so many times before,
medical neglect, and death.

A title like that makes it seem like we are talking about a
Disney cartoon. But the reality is that this Administration is
trying to fix a system in which we have seen too many sexual
assaults; too many in-custody deaths; and too many acts of
abuse. This Administration is simply trying to abide by the
Constitution.

In light of this, yesterday I wrote to Chairman Smith and
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asked him to reconsider the title of this hearing. I would like

to enter my letter to the Chairman into the record.

Members of both political parties used to work together to
fix our broken immigration system. Comprehensive
Immigration Reform and the DREAM Act are bills that once
had strong bipartisan support. But throughout this Congress,
we keep hearing from my colleagues across the aisle that they
want to deport all 11 million undocumented immigrants living
in our communities. Sometimes they correct us and say that
we don’t need to forcibly deport all of them—we can just
make life so difficult that will “self deport.”

But with a hearing title like this one—“Holiday on
ICE”—it looks like for some of my colleagues in the Majority,
it is not enough to deport 11 million people. We also need to
make them suffer.

And it is not enough to make life so difficult in places like
Arizona and Alabama that millions of people will “self
deport.” Now we must make life in detention such hell—so

unbearable—that even immigrants who are fleeing persecution

4
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or who are likely to win their case and remain here with their
family members will agree to give up and go home rather than
spend one more night in custody.

When you have a serious problem, you need serious
solutions. I hope we can all agree that protecting detainees
from medical neglect and sexual assault requires that kind of

SEriousness.
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Congressman Pedro R. Pierluisi
Statement for the Record
House Committee on the Judiciary
Subcommittee on Immigration Policy and Enforcement
Hearing on “Holiday on ICE: the U.S. Department of Homeland Security’s New Immigration
Detention Standards.”
Muarch 28, 2012

Thank you, Ranking Member Conyers.

1 want to begin by gently noting that the people of Puerto Rico that [ represent have been
American citizens since 1917. While millions of Island residents have relocated to the 50 states
over the years, they are not immigrants.

On the one hand, this fact has perhaps made it easier for me to approach the complex issue of
immigration with a sense of pragmatism, because it is not as intensely personal for me and my
constituents as it is for other members of the Hispanic community, who are on the front lines in
the immigration battle.

On the other hand, Puerto Rico. like so many communities around the country, is affected by our
nation’s immigration policy in profound ways. For example, there are many immigrants from
the Dominican Republic living in Puerto Rico, both authorized and unauthorized. They, too, are
my constituents and their welfare is my concern. How we treat these men and women—our
fellow human beings—speaks volumes about who we are as a nation and about the values we
hold.

With that as backdrop, 1 must say that [ find the premise of today’s hearing to be misguided and,
frankly. appalling.

Our immigration detention system has serious problems. The evidence is as well-documented as
it is heartrending. Over 110 people have died in immigration custody since 2003. Too many
others have been subject to rape, abuse, or medical neglect.

Although there is still a long way to go. DHS and ICE deserve credit for making important
strides in reforming our detention system, as reflected in the 2011 national detention standards.
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Rather than welcoming these commonsense standards and seeking their implementation at ICE
facilities across the nation, my colleagues on the other side of the aisle—and some of today’s
witnesses—have claimed that detainees are now being pampered.

That assertion does not even pass the laugh test—but nobody should find it amusing.

Mr. Chairman: the Members of this Subcommittee are blessed to be Americans, citizens of this
great democracy, which has done so much to make the world a better, freer, more humane place.
But this love of country should be tempered by a sense of humility, rooted in the knowledge that
we could just as easily have been born in a darker comer of this world, where liberty or
economic opportunity is in short supply.

We should have more empathy for men and women who have left behind everyone and
everything they know in order to reach our shores, especially since many detainees violated no
criminal law and those that did have already served their sentences. Instead of simply paying lip
service to the idea of humane treatment, we ought to promote policies that treat these people with
decency and compassion, guided by the understanding that “There, but for the grace of God. go
1~

I'look forward to questioning the witnesses and yield back the balance of my time.
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Material submitted by the Honorable Zoe Lofgren, a Representative in Con-
gress from the State of California, and Ranking Member, Subcommittee
on Immigration Policy and Enforcement

Testimony for the House Judiciary Committee
Congresswoman Lucille Roybal-Allard
March 28, 2012

I would like to thank the Judiciary Committee for convening today’s hearing to discuss
Immigration and Customs Enforcement’s (ICE) new Performance Based National Detention
Standards, an important and long-overdue step to safeguard the rights and well-being of

detained immigrants in the United States.

To those who believe these rules are too generous, | say we should remember the catalogue
of documented abuses—sexual assaults, random beatings, preventable deaths and
management cover-ups—that has for years made our detention system a national

embarrassment.

On any given night, more than 30,000 immigrants go to sleep in detention centers across
America. Despite some recent progress, their growing ranks still include torture survivors,
children, pregnant women and the elderly. Many detained immigrants have sought legal
assistance only to discover that none was available; others have requested medical treatment
and failed to receive it; still others have tried to contact loved ones and legal counsel and found

that even the telephones didn’'t work.

Even more troubling is the long list of detainees who succumbed to preventable medical
conditions. Hiu Lui Ng, a Chinese computer engineer, Boubacar Bah, a tailor from Guinea,
and Tanveer Ahmad, a Pakistani cabdriver—three victims profiled in the media—are just three
names on the heartbreaking list of detainees who died in agony because their desperate

appeals for medical attention were ignored until it was too late.

The absence of due process protections in detention has even resulted in the deportation of
US citizens. In 2007, Pedro Guzman, a mentally handicapped U.S. citizen from Los Angeles,
was erroneously removed to Tijuana, Mexico, and spent three months bathing in rivers and

eating out of dumpsters before being rescued. Similarly, in January 2009, Diane Williams, a
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US citizen suffering from depression and bipolar disorder, was accidentally deported to
Honduras.

Thankfully, under the Administration’s thoughtful leadership, DHS and ICE have made
detention reform a top priority. Acknowledging the present system’s shortcomings, they
pledged to implement a series of changes to improve the management and oversight of this
sprawling network of facilities. The new Performance Based National Detention Standards are
a significant component of this effort and | look forward to their rapid implementation.

While | support the Administration’s approach to this issue, | also believe Congress has an
important role to play in reshaping our flawed detention policies. Despite ICE’s admirable
intentions, the agency’s policies have repeatedly failed to protect the most vulnerable
detainees. That's why | introduced HR 933, the Immigration Oversight and Fairness Act, to
give the standards governing immigrant detention the full force of law. Codifying these rules
will bring new accountability to a system which has struggled to police itself and help ensure
that immigrants are afforded the same basic level of treatment at every detention center—from

the largest federal facility to the most remote county jail.

Unfortunately, in the pervading anti-immigrant climate in Washington, passing common sense
detention reform appears unlikely. Yet even without new legislation, there are safe, sensible,
cost-effective steps Congress can take to improve the detention system. For example,
effective alternatives to detention, such as electronic monitoring, cost 90 percent less than
traditional incarceration and have a proven record of success. By approving the President’s
request to expand these measures, we can safeguard immigrant rights, meet our enforcement

goals and, at the same time, save the American taxpayer money.

While we might have different ideas about the best way to fix our flawed immigration laws and
policies, surely we can all agree that the gross mistreatment of immigrants in our government’s
custody is simply unacceptable. | remain hopeful that Chairman Smith will join me,
Congresswoman Lofgren and the DHS leadership in working to build a detention system which

is compatible with our laws and consistent with our American values.
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Congressman Jared Polis
Written Statement Submitted to the House Judiciary Subcommittee on Immigration Policy
and Enforcement
Hearing on: “Holiday on TCE: The U.S. Department of Homeland Security’s New
Immigration Detention Standards.”
March 28, 2012

Today, the Subcommittee on Immigration Policy and Enforcement will discuss the
Department of Homeland Security (DHS) Immigration and Customs Enforcement’s (ICE) 2011
Performance-Based National Detention Standards (PBNDS 2011). These common-sense and
humane reforms are a first step towards reforming a profoundly broken system and are long
overdue. 1 applaud 1CE for taking seriously the need to improve immigration detention and call
on the agency to implement the standards in all detention facilities as quickly as possible.

The need for detention standards could not be more urgent. Reports of abuse in detention
facilities have continued despite previous attempts to address the situation. The American Civil
Liberties Union (ACLU) discovered through the Freedom of Information Act that nearly two
hundred cases of sexual abuse have been filed since 2007 alone. Equally horrifying are cases like
Francisco Castaneda’s and Hiu Lui Ng’s who died either in detention or because of a lack of
medical care while detained. Sadly, these cases are not limited to one bad facility or a few rogue
agents; they are symptoms of problems that are endemic to the entire detention system.

These abuses clearly violate our nation’s sense of justice and liberty, which is why I sent
a letter, along with 29 other member of Congress, to the Government Accountability Office
(GAO) asking it to investigate these cases of abuse. That request was accepted, and hopefully,
along with the new standards, these abuses will finally end

PBNDS 2011 attempts to address some of the most glaring problems with immigration
detention facilities, such as lack of access to adequate medical care, telephones and lawyers, and
protection from sexual abuse. The standards have not yet gone into effect, however, and simply
announcing them will not fix the problem. Unfortunately, many detention facilities have still
failed to fully implement the 2008 detention standards. These abuses will not end, therefore, until
PBNDS 2011 is fully and successfully implemented in every detention facility. ICE must be
diligent in ensuring that every facility is in full compliance with the standards as soon as
possible.

This is not a partisan issue. Regardless of which side of the aisle you are on, we all agree
that human beings must be treated with decency and afforded basic human rights. Inflicting
unnecessary harm on immigrants runs contrary to every value our nation holds dear. 1 applaud
ICE for taking this step and look forward to working with them to ensure that the standards are
implemented and enforced. Simply put, we can no longer allow these human rights violations to
continue. It is time to put an end to abuse and injustice in our immigration detention facilities.
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Written Testimony
for
The U.S. House of Representatives Committee on the Judiciary
Honorable Lamar Smith, Chair
Honorable Steve King, Vice Chair
Subcommittee on Immigration Policy and Enforcement

Honorable Elton Gallegly, Chair

by
Dr. Dora Schriro, Commissioner, NYC Department of Correction, and author,
A Report on the Preliminary Assessment of ICE Detention Policies and Practices

and A Recommended Course of Action for Systems Reform

March 28, 2012

Greeting and Introduction

| 'am Dr. Dora Schriro, Commissioner of the NYC Department of Correction, a very large jail system
incarcerating approximately 90,000 inmates, primarily pre-trial detainees, annually. | am proud to have
served in the field of Corrections virtually my entire career, primarily in leadership positions including
Warden and then Commissioner of the St. Louis City jail system, and Director of both the Missouri and
Arizona Departments of Corrections. | am an expert in Corrections and as such, | understand both the
contributions and the limitations of the field. | was privileged to join the Department of Homeland
Security in 2009 as Special Advisor to Secretary Napolitano on ICE Detention and Removal Operations
and to head the Immigration Customs and Enforcement Office of Detention Policy and Planning as its
first Director. | observed firsthand how correctional practices have been applied to civil detention and
the limited extent to which it worked. During my tenure at ICE, | authored A Report on the Preliminary
Assessment of ICE Detention Policies and Practices and A Recommended Course of Action for Systems
Reform. | currently serve on the corrections and immigration subcommittees of the American Bar
Association tasked with writing standards for criminal and civil incarceration. My expertise in both civil
and criminal incarceration uniguely qualifies me to comment on the most recent reforms that ICE has
undertaken.
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The Challenge and the Opportunity: A System of Civil Detention

As a matter of law, civil detention is unlike criminal incapacitation. Immigration detention is expressly
not permitted for the purpose of punishment and ICE cannot incarcerate aliens for criminal violations.
That authority rests exclusively with the Department of Justice, subject to review of the federal courts.
The authority of ICE is administrative, limited pursuant to the Immigration and Nationality Act, solely to
detain aliens during the removal process, a civil proceeding.

My charge during my tenure at ICE was to consider the significant growth in immigrant detention and
arrest priorities at the agency and to focus in particular, on civil detention and to identify and describe
opportunities to improve its operation. | conducted in-depth assessments of 25 facilities in the various
regions across the country. | read reports published by government and others, the majority of them
containing striking similar conclusions and expressing shared concerns. | spoke at length with legislators,
ICE personnel and detention staff, the detained alien population and advocates, and other stakeholders.
| collected my own data and arrived at my own conclusions. Briefly, this is what | saw.

The rapid dissolution of INS and formation of DHS in 2003, and the marked change in policy from ‘Catch
and Release’ to ‘Catch and Remove’ created unprecedented demand for detention beds. Essentially
overnight, ICE became the nation’s largest system of incapacitation with upwards of 400,000 aliens in its
custody annually, without the benefit of basic management tools, information and informational
systems critical to developing and sustaining a viable detention system. The civil system was cobbled
together quickly; a string of correctional strategies used to incarcerate criminal defendants and
sentenced inmates, became the strategy for administratively holding immigrant detainees, the majority
of them not criminal aliens.

And up to now, despite bright line differences in civil and criminal detention law, ICE has continued to
detain administratively held aliens in the same manner as are criminally incarcerated inmates. With
only a few exceptions, the facilities that ICE continues to use to detain aliens were built and operate as
correctional facilities. ICE also continues to rely upon criminal detention standards premised upon
correctional principles of care, custody, and control. These standards impose more restrictions and incur
more cost than is necessary to effectively manage the majority of the civil detention population. This is
not to suggest that ICE has not made real improvements in the areas of detention management,
community supervision and health care. It has and it will continue to do so: The administration is first to
acknowledge, that there is more to do. Adopting standards, designing detention facilities and
developing alternative, community-based placements that are congruent with the law of civil detention
continues to be our challenge and our opportunity.

The First Detention Facilities modified for Civil Detainees will open shortly and the 2011 Performance-
Based National Detention Standards have been recently released to guide their Operation

In 2009, Secretary Napolitano and Director Morton undertook comprehensive reform of the systems of
civil detention, community supervision, and attendant health care, to further the effectiveness and
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efficiency of these important government functions. A number of these improvements are in place
today and include developing an objective risk assessment instrument to accurately ascertain individual
alien’s suitability for community supervision and to assign the conditions to achieve compliance; the
consolidation of facility contracts and cancellation of some contracts with under-utilized and under-
performing facilities, improved monitoring and better contract compliance procedures; expanded on-
site oversight by government experts; the establishment of the Detainee Locator system; and timely
Death-in-Detention Notifications. Most recently, ICE released revised detention standards and
announced the opening of several, differently designed detention facilities. The response has been
mixed.

In an effort to advance this conversation, | respectfully suggest these several issues be given serious
consideration. What does the law allow? Do the standards advance compliance with law? Does the
detained alien population present any unique characteristics that warrant special consideration? Are
there any other significant issues that could impact outcomes?

The Law: The law is limited, but it is clear. Civil detention is unlike criminal incapacitation. Immigration
detention is expressly not permitted for the purpose of punishment. The authority of ICE is expressly
administrative and clearly limited only to detain aliens during the removal process, a civil proceeding.

The Population: The civilly detained population is appreciably different than the criminally incarcerated.
None of the aliens in ICE custody is held by ICE on a criminal charge and many have never been
incarcerated previously for any reason. Only the minority in ICE’s custody has a record of a criminal
conviction, fewer still a conviction for a serious felony crime.! Immigrant detainees are held
administratively an average of 30 days. The institutional conduct of civil detainees including criminal
aliens throughout their time in ICE’s custody is largely incident-free. There are few reported incidents
between alien detainees and with ICE agents or facility personnel. This population also differs from
criminal inmates in terms of their life skills. The majority of detained aliens have an employment history,
intact families and home making skills. They do not require the same level of supervision and the kinds
of care as do many inmates in jail and prison. They do require language assistance, access to information
about available relief, and health care that is not conditioned upon anticipated length of stay in
detention.

Detention Standards: ICE’'s 2011 Performance-Based National Detention Standards mirror in most
ways the correctional standards promulgated by the American Correctional Association {ACA) to guide
the operation of jails and the oversight of pre-trial prisoners. The ACA standards did not consider and do
not include provisions for administratively-held aliens. Its standards are specific to the field of
corrections. They are based upon correctional statute and case law, common correctional practices, and
characteristics about the prisoner population — offenders’ criminogenic profiles, their propensity for
violence and likelihood of reoffending. ACA standards also assume that the correctional system
adopting them has the infrastructure in place to effectively implement them. ICE continues to make

! When the Report was published in 2009, less than one third of aliens admitted in a year and less than one half of
aliens detained on a given day had a criminal conviction and relatively few (11 percent) had committed a UCR Part
1 crime.
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strides however does not yet have the in-house expertise in immigration detention and the
organizational infrastructure to tailor and to enforce detention standards specific to immigration law
and the immigrant population.

Soon-to-open Detention Facilities: Jails and prisons are secure facilities whose design and construction
reflect core assumptions about the criminal population to be detained and how they will be managed.
Most fundamentally, correctional facilities are premised upon the principles of command and control,
principles incorporated in their design, construction and operating assumptions. For example, in a low
custody facility, movement within the housing unit and throughout the facility is largely unescorted,
housing is dormitory-style not cells, and visits are contact not non-contact. ICE’s soon-to-open detention
facilities are comparable to low custody jails in a number of jurisdictions. They afford greater movement
and personal expression than most facilities that ICE currently uses and affords some opportunity to be
more self-sufficient. There are other models, less institutionalized and more normalized, that afford the
necessary protections and precautions for the majority of immigrant detainees, persons with good life
skills who present little risk of fight or flight including assisted living, seasonal work camps, kibbutz, and
half-way houses. These facilities — facilities not so large that the aliens and employees cannot know one
another, the physical plant congruent with its programs and appropriate for special populations,
recreational and programs services readily accessible to the population, personal privacy afforded in
sleeping areas and restrooms, cooking and laundry facilities to care for oneself, and adequate space on-
site for ICE agents to interact regularly with the detained population; facilities proximate to arrest
activities and located nearby transportation hubs, hospitals with 24-hour emergency health care, and
legal representation — more closely reflect the field’s best practices and our country’s commitment to
civil, civil detention.

Civil Discourse, Civil Detention

When government determines that certain persons will be taken into custody, whether the custody is
civil or criminal, government commits to providing a certain level of care to them for the duration of
their time in detention. Pursuant to the Immigration and Nationality Act, government detains as many
as 400,000 aliens annually. Many must be detained.” Others are remanded by enforcement agents
exercising the discretion afforded them by law. The majority is removed; the rest receive the relief that
they sought. Regardless of the result, all of the time in detention must be constitutional. Aliens in civil
detention must be afforded adequate health care; that is their fundamental right.* Detained aliens must
be permitted to worship consistent with their sincerely held beliefs; compliance with the Religious Land
Use and Institutionalized Persons Act is required by federal law. Likewise, aliens who are detained by

’In 2009, 66 percent of the detained population was subject to mandatory detention.

® The Constitution requires that the serious health needs of immigration detainees, like those of pretrial or
sentenced inmates, be treated. In 2009 at the time of the Report, ICE conditioned care — even for uncontrolled
suffering — upon the anticipated time to removal, or based on an assessment whether the alien was well enough to
be departed. In the Carrections field, even an inmate sentenced to death and approaching the imposition of the
sentence, is assured necessary medical care. To do otherwise would be deliberately indifferent.
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the government must be protected by the government from unwanted sexual contact throughout their
detention; transparency and accountability require compliance with the Prisoner Rape Elimination Act.

The taking of one’s liberty is a serious matter. The determination to remove an individual is graver still.
There is no color of paint to put on the wall or species of flower that can be planted on the grounds of a
detention facility to mitigate the enormity of government’s responsibility to the people, all of the
people. There is no amount of movement that can be afforded an alien in a detention facility, no
promise that there will be contact visitation that can lessen the consequences that removable aliens
face. Let us have this conversation with all of the urgency and the civility that we can muster. To excel in
this discourse will convey as much about whom we are as a nation as those who entered or remained
here unlawfully.
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L Introduction

The American Civil Liberties Union (ACLU) is a nationwide, non-partisan organization
of more than a half-million members, countless additional activists and supporters, and 53
affiliates nationwide dedicated to enforcing the fundamental rights of the Constitution and laws
of the United States. The Immigrants’ Rights Project (IRP) of the ACLU engages in a
nationwide program of litigation, advocacy, and public education to enforce and protect the
constitutional and civil rights of immigrants, with its immigration detention work supported and
complemented by the ACLU’s National Prison Project (NPP), Reproductive Freedom Project
(RFP), Lesbian Gay Bisexual & Transgender (LGBT) Project, and the Program on Freedom of
Religion and Belief (PFRB). The ACLU’s Washington Legislative Office (WLO) conducts
legislative and administrative advocacy to advance the organization’s goals.

The ACLU submits this statement to present its views on: (i) why the recently announced
Immigration and Customs Enforcement agency’s (ICE) 2011 Performance-Based National
Detention Standards (2011 PBNDS)' are a necessary, though minimal, response to a crisis in
immigration detention conditions; and (ii) why the 2011 PBNDS are only the first step toward
establishing a civil immigration detention system that comports with the U.S. Constitution, as
they contain serious deficiencies and omissions.

The ACLU and its affiliates have produced seven major reports on immigration detention
in the last four years and have lawsuits pending over detention conditions at ICE facilities in
Arizona, California, Nebraska, Rhode Island, and Texas. These reports and litigation address the
topics covered in this statement, all of which are underpinned by every person’s constitutional
rights to fair and humane treatment in the United States, including due process. With respect to
sexual abuse and assault; medical and mental health care; women’s health; hormone therapy;
segregation, shackling, and use of force; limited English proficiency; and religious freedom, as
well as all other aspects of an immigration detainee’s constitutional rights, the ACLU will
continue to hold ICE accountable for humane treatment of those in its custody.

In some of these areas, as is elaborated below for women’s health and religious freedom,
ICE has made first-rate progress in the content of its standards. If they are properly
implemented, these standards will result in tangible benefits to detainees. Other standards,
including medical and mental health care, hormone therapy, segregation, and limited English
proficiency, receive mixed appraisals, with elements of strength and weakness in the standards
themselves. For the sexual abuse and assault standards, however, which ICE falsely claims to be
fully compliant with the Prison Rape Elimination Act (PREA), as well as those applicable to

! Available at http://www ice.gov/doclib/detention-standards/201 1/pbnds201 1 pdf (hereinafter PBNDS).
2
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shackling and use of force, which have regressed from their 2008 counterparts, ICE does not
merit a passing grade.

In brief, the ACLU believes that:

*Uniform and speedy implementation of the PBNDS is vital, and ICE must hold all detention
facilities completely accountable to the standards, including prompt termination of contracts with
deficient facilities. (See Section III, Types of ICE Detention Facilities)

*The PBNDS do not adequately address sexual abuse and assault in ICE detention facilities.
Instead, immigration detainees should be covered, as Congress intended, by the Prison Rape
Elimination Act’s (PREA) protections implemented by the Department of Justice. (See Section
1V, Sexual Abuse and Assault)

*While the PBNDS provide long-overdue minimal standards of medical and mental health care,
they are not complete or consistently compliant with accepted correctional standards of care.
(See Section V, Medical and Mental Health Care)

«If fully implemented and enforced, the PBNDS will help ensure that women in ICE detention
receive necessary, potentially life-saving services. (See Section VI, Women’s Health)

*The PBNDS on hormone therapy provides a positive starting point, but ICE also needs to ensure
proper training for facility staff. (See Section VII, Hormone Therapy)

*The 2011 PBNDS make some improvements to the use of segregation in ICE facilities, but need
to limit further these harsh incarceration methods which are inappropriate to use routinely in a
civil detention system. The standards take troubling steps backwards in the regulation of
restraints and use of force as compared with their 2008 predecessors, changes that should
immediately be reversed. (See Section VIII, Segregation, Shackling, and Use of Force)

*The PBNDS on detainees with limited English proficiency must be carefully monitored to
ensure implementation, and refined by ICE to achieve maximum language access. (See Section
1X, Limited English Proficiency)

*The 2011 PBNDS are commendably attentive to religious freedom. (See Section X, Religious
Freedom)

While the ACLU’s focus in this statement is on conditions of immigration detention, the
ACLU is also concerned about the massive expansion of immigration detention that has led to
unnecessary incarceration of tens of thousands of individuals who pose no danger or flight risk.
Until this problem is addressed, and procedures are put in place to ensure that detention is only

~
ol
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used as a last resort, the kinds of abuses that are documented in this statement will continue. The
most direct and immediate path to creating a truly civil and humane immigration detention
system — and to controlling the burdensome costs this system consumes —is to end the
overreliance on jail-like detention for alleged civil immigration violators.

1L Overview of ICE Detention

The 2011 PBNDS were developed in the wake of sustained media exposure of gross
human rights violations in ICE detention. Informed by documents obtained by the ACLU in
federal court through Freedom of Information Act (FOIA) litigation, the New York Times
reported that ICE “officials . . . used their role as overseers to cover up evidence of mistreatment,
deflect scrutiny by the news media or prepare exculpatory public statements after gathering facts
that pointed to substandard care or abuse.”® The agency had even lost track of how many
detainees died in its custody.” The Washington Post published a four-part series titled “Careless
Detention: Medical Care in Immigrant Prisons,” which concluded with an examination of the
ACLU of Southern California’s successful work to stop forcible drugging of detainees for
deportation.* The Post collaborated with CBS News's 60 Minutes, resulting in a broadcast
segment featuring extensive “evidence that immigrants are suffering from neglect and some
don’t survive detention in America.™

ICE Director John Morton recently testified that his creation of ODPP in 2009 and its
mission to develop detention standards arose from “a time when the agency was being very
strongly criticized for a lack of uniformity particularly with regard to medical care. We had had
a high number of deaths in 2004. There were 24 deaths in our custody.”® Indeed, at least 129
ICE detainees have died in custody since October 2003.” The Washington Post noted in 2008
that the leading cause of death is suicide, adding that care for mental illness was grossly

* Nina Bemstein, “Officials Hid Truth of Immigrant Deaths in Jail.” New York Times (Jan. 9, 2010),
available at higp//www iytimes comy/2010/01/10/us/ 1 0detain html Ppagcwanted=all

* Nina Bemstein, “Officials Say Detainee Fatalities Were Missed.” New York Times (Aug. 17, 2009),
available at http://www nytimes.com/2009/08/18/us/1 8immig hitml

* Dana Priest and Amy Goldstein (May 11 -14, 2008), available at http://svww, washingtonpost.com/wp-
srv/nation/specialsimmigration/index htmi

* Scott Pelley, “Detention in America.” (Feb. 11, 2009), available at

hitp:/'www . chsnews. com/stories/2008/05/0%/6iminutes/maind 083279 shiml

¢ John Morton, Testimony to the House Appropriations Subcommittee on Homeland Sceurity (Mar. 8,
2012).

7 See ICE, “List of Dcaths in ICE Custody.” (Dec. 19, 2011), available at
hitp:Fwww.ice.govidoclib/foia/teports/detaineedeaths2003-present pdf; “ICE detainee passes away after
being rushed to local hospital.” (Jan. 18, 2012), available at

http:/fwww ice gov/news/releases/1201/1201 1 8lasvesas him; “ICE detainee passes away at Los Angeles-
area hospital. Mexican national was being treated for pueumonia.” (Mar. 3, 2012), available at

http:/fwww ice zov/newsircleases/1203/120303 victorville hitm
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deficient: “Suicidal detainees can go undetected or unmonitored.”® These deaths took place in
an immigration detention system which detains hundreds of thousands of people annually, using
about 250 authorized facilities across the country. In 2002, the former INS detained 202,000
individuals.” By 2010, that number increased by 80% to 363,000.10 ‘Whereas detention beds in
FY 2003 numbered 18,000,11 the current level of 34,000 is an 89% increase, with nearly half of
those beds contracted from private prison cornpanies.12

The massive expansion of immigration detention has been fueled by the assumption that
detention is necessary to ensure removal. Yet immigration detainees are overwhelmingly non-
violent," and other alternative forms of supervision are available that would effectuate the
government’s interest in removal without the same economic and human costs. Instead, despite
the civil and nonpunitive purpose of immigration detention, ICE continues to rely on an
overwhelmingly penal model of incarceration. In October 2009, correctional expert Dr. Dora
Schriro, who served as Department of Homeland Security (DHS) Secretary Janet Napolitano’s
Special Advisor on ICE Detention & Removal and as Director of the ICE Office of Detention
Policy and Planning (ODPP), presented DHS with her comprehensive report, Immigration
Detention: Overview and Recommendations, which noted that “[w]ith only a few exceptions, the
facilities that ICE uses to detain aliens were built, and operate, as jails and prisons to confine pre-
trial and sentenced felons. ICE relies primarily on correctional incarceration standards designed
for pre-trial felons and on correctional principles of care, custody, and control. These standards
impose more restrictions and carry more costs than are necessary to effectively manage the
majority of the detained population.”14

* Dana Priest and Amy Goldstein, “Suicides Point to Gaps in Treatment: Errors in Psychiatric Diagnoses
and Drugs Plaguc Straincd Immigration Systcm.” Washington Post (May 13, 2008), availablc at
http:/www washingionpost.com/wp-sry/nation/specials/immigration/cwe _d3pLhtmi

* Donald Kerwin and Serena Yi-Ying Lin, Immigrant Detention: Can ICE Meet Its Legal Imperatives and
Case Management Responsibilities? (Migration Policy Institute, Sept. 2009), 7, available at

available at http//www dhs govixlibrarv/agsets/statistics/publications/enforcement-ar-20 1 0. pdf

' DHS, Officc of Inspcctor General, Derention and Removal of Illegal Aliens. (Apr. 2006), 3.

" Detention Watch Network, “The Influence of the Private Prison Industry in the Immigration Detention
Business.” (May 2011), 1, available at

http:/fwww . detentionwatchunetwork ore/sites/detentionwatchnetwork ors/files/Private PrisoaPDE -

"* The majority of thosc detained from 2003 through 2009 had no criminal convictions whatsocver,
Transactional Records Access Clearinghouse (Syracuse University), “Detention of Criminal Aliens: What
Has Congress Bought?” (Feb. 11, 2010), available at

http://trac svr.edu/immigration/reports/224/index hitm!. Moreover, those detainees with criminal
convictions — many of which arc minor and reflect criminal conduct years before, from which the
individual has long been rehabilitated — have all served their sentences. The purpose of immigration
detention is not to punish, but to ensure appearance at removal if it 1s ordered.

14 Schriro, 2-3, available at http://www.ice.gov/doclib/about/offices/odpp/pdice-detention-rpt pdf
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Many immigrants are subject to unnecessary detention due to ICE’s assumption that mass
detention is necessary to effective immigration enforcement. Tmmigrants who do not pose any
flight risk or public safety concern are routinely detained despite enormous costs of $2 billion to
U.S. taxpayers annually.”® Detention costs range from $122 to $166 per person per day, while
alternative methods cost from 30 cents to $14 per person per day.16 DHS itself understands that
its Alternatives to Detention (ATD) program “is a cost-effective alternative to secure detention
of aliens in removal proceeding,s.”17 Indeed, DHS’s pilot programs for ATDs achieved an
appearance rate of 94%, far in excess of the targeted 589,18 Ultimately, no detention standards
can address ICE’s misuse of detention resources to incarcerate individuals who do not need to be
detained. ICE’s promulgation of the 2011 PBNDS should, therefore, not serve as an excuse to
avoid the fundamental issue of reducing over-incarceration in the immigration detention system,
which is the best way to control costs and ameliorate deficient conditions of confinement.

1.  Types of ICE Detention Facilities

The 2011 PBNDS are plagued by key deficiencies, several of which are explained below.
Chief among these deficiencies, however, is ICE’s continued refusal to ensure that its standards
are applied uniformly to all detainees in its custody. As currently written, the PBNDS do not
require uniform implementation across the disparate types of facilities nationwide where ICE
currently holds detainees. ICE’s facilities, which include private prisons, contracts with state and
local jails (known as Intergovernmental Service Agreements or IGSAs), as well as ICE-owned
facilities, operate under widely varying detention standards, with prior versions dating from 2000
and 2008. ICE still makes extensive use of facilities that do not even have its 2008 standards in
operation. No ICE detention facility presently operates under the 2011 PBNDS. Indeed, even
ICE’s new flagship facility in Karnes County, Texas, is governed by the 2008 PBNDS; as the
Los Angeles Times noted, “the Karnes facility, which opened after the new standards were
announced, is not required to comply with them because federal officials didn’t bother to write it
into the operating contract. Instead, the facility will operate under 2008 guidelines, with an
option to shift to the new rules later this year.”"

Contractual renegotiations for implementation of the 2011 PBNDS promise to be
laborious, particularly for what are known as “non-dedicated” IGSA facilities, meaning state and
local facilities which incarcerate both criminal and immigration detainees. As ICE Director
Morton recently testified, “there are a few facilities that we completely control and in those

* DHS FY 2012 Budggct Justification, ICE Salarics and Expenscs, 938, available at

beds to the administration’s request, Congress’s enacted budget added expenditurcs of $27 to $36 million.
' National Immigration Forum, 7%e Math of Immigration Detention. (Aug. 2011), 1, available at
Ity Awww insnierationforum.org/images/uplgads/MathoflmmigrationDotention . pdf
" DHS FY 2012 Budget Justification, supra, 940.
" Id. at 925.
'° Editorial, “Immigration's loosc rules of detention.” Los Angcles Times (Mar. 18, 2012).
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implementation can be immediate. The vast majority of the facilities that we use, we use by
contract.”®® Although it is encouraging that the 2011 PBNDS will apply fully to “dedicated”
IGSA facilities, which hold 100% immigration detainees, non-dedicated IGSA facilities, which
hold both immigration and non-immigration populations, are given excessive latitude throughout
the standards either to “conform to these procedures or adopt, adapt or establish alternatives,
provided they meet or exceed the intent represented by these procedures.” Thus, a lack of
uniformity will persist even if even if non-dedicated IGSA facilities reach contractual
agreements to upgrade to the 2011 PBNDS. ICE must ensure that the same standards apply for
all detainees in its custody. a

The ACLU also urges ICE not to exempt facilities holding detainees for 72 hours or less
from its standards — a lesson the agency should have learned from bitter experience. In April
2009, the ACLU of Southern California and its litigation partners filed a lawsuit against DHS for
violations of the constitutional rights of immigrant detainees at a secret detention facility in Los
Angeles known as B-18. B-18 was part of a network of such facilities across the country, which
were designated as short-term processing centers but instead held detainees in limbo, sometimes
for weeks. Detention took place without basic provisions such as beds, drinking water,
toothbrushes, and means of communication with the outside world. Detainees were often not
able to shower, change clothes, or brush their teeth for days, and had no recreation opportunities.
As one immigrant recalled, “we were like animals . . . T was very scared for my life”** The
lawsuit led to a settlement agreement whereby DHS agreed not to hold persons overnight at B-
18, and to provide basic supplies and avenues of communication while they are housed at the
facility.®

Current immigration detention conditions at just one “non-dedicated” IGSA facility, the
Pinal County Jail (PCJ) in Florence, Arizona, provide a useful illustration of the danger posed by
ICE’s patchwork approach to implementation. PCJT operates under the antiquated 2000 ICE

* Morton Testimony (Mar. 8, 2012), supra.
' ICE must also ensure that individuals in its legal custody are transferred only to facilities that comply
with its detention standards. The ACLU has documented scveral instances of ICE detainecs subjected to
abusive or substandard treatment upon transfer to a non-ICE facility. For example, the ACLU of San
Dicgo reports that John Doe, an immigrant with no criminal history, was transferred against his will from
the Otay Mesa detention facility, run by Corrections Corporation of America, to a contracted hospital,
Alvarado Parkway Institute (API) in La Mesa, on at least two occasions. During the approximately one
month combined that he spent in isolation at API, and subject to ICE orders, Doe reports being subjected
to the following conditions under armed guard: both ankles shackled to the bed except for
bathroomy/showcr usc, no cxcreise, and no television or newspapers. His only “treatment” was onc 10 or
13 minute visit a week by a psychiatrist and occasional questions by staff as to whether he was in pain.

** Associated Press, “Lawsuit: Detainees kept in squalid conditions.” (Apr, 2, 2009), availablc at

Wttp:/fwww.msnbe msn.com/id/30020279/ns/us_news-crime_and_courts/t/lawsuit-detainess-kept-squalid-
conditions/#. THopSUSIWI

# Castellano v. Napolitano (C.D. Cal. 2009); see also Robert J. Lopez, “Lawsuit brings better conditions
for immigration detainees.” Los Angeles Times (Sept. 17, 2009), available at

hitp Aarticles latimes . com/2009/scp/} 7ocal/me-tmmig-janl 17
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detention standards and has been the subject of extensive and critical detention conditions
reporting by the University of California, Davis Immigration Law Clinic, the Inter-American
Commission on Human Rights,?* and the ACLU of Arizona.”> Ongoing concems include
inadequate medical care, insufficient hygiene supplies, no contact visits with family, no outdoor
recreation, and verbal abuse by jail personnel.

PCJ received “deficient” audit ratings in 2007, 2008, and 2009, yet ICE acted only at the
end of 2010, by transferring female detainees to another facility (the agency claimed that the
transfer was unrelated to conditions). % This decision left male detainees in place, 90 of whom
went on hunger strike in 2011 to protest PCI’s conditions. In a recent press interview, the Pinal
County official in charge of the jail exemplified local resistance to making accommodations for
ICE detainees: “Asked whether he sees a difference between ‘criminal inmates’ and ‘detainees.’
[the Chief Deputy] answers, ‘Corrections, detention — it’s all the same thing.’”27 This context,
in which 1CE pays about $13 million annually to Pinal County for use of its jail, will test
Director Morton’s commitment that for “those facilities [in which] we impose the standards by
way of a contract renegotiation . . . [i]f anyone refuses to comply, then they no longer have our
business. This is not optional ™

ICE’s tolerance of inhumane detention conditions at places like PCJ has resulted in
assaults on detainees’ health and welfare. For PCJ, the ACLU of Arizona documented Leticia’s
story, that of a mother with two U.S. citizen children who is a 20-year resident of Phoenix and
has never been arrested or convicted of any crime. ICE nevertheless detained her for more than a
year at PCJ, during which she was deprived of contact with her children, was allowed no outdoor
recreation, and suffered depression and anxiety. Phone calls at PCJ, a local newspaper reported,
can cost $20 for 15 minutes, adding that “[i]t took more than a year after Leticia was taken by
ICE for her to hug one of her children, and it happened as a fluke. Her 8-year-old son began
crying for his mother during her court hearing, and a guard had the heart to allow them a short

* The Inter-American Commission’s findings and March 2011 report are available at

hitp: Fwvew oag.org/entachy/media_conter/PReleascs/2011/021 asp

» ACLU of Arizona, In Their Own Words: Enduring Abuse in Arizona Immigration Detention Centers
(2011), 15, availablc at

http://www acluaz gro/sites/defanlt/files/documents/detention%e20report%20201 1 .pdf

*ICE’s inspection and compliance procedures have been the subject of sustained criticism. See generally
NILC, ACLU of Southern California, and Holland & Knight, A Broken System: Confidential Reports
Reveal Failures in U.S. Detention Centers (July 2009), vii (identifving “svstemic problems with the
annual review procedures and their inadequacy for identifying and corrceting noncompliance with the

*7 Gregory Pratt, “Immigrants Who Fight Deportation Arc Packed Into Federal Gulags for Months or
Years Before Their Cases Are Heard.” Phoenix New Times (June 23, 2011), available at

http:/Awww phocaixnewtimes gcom/201 1-06-2 3/pcws/immierants-who-fight-deportation-arc-packed -into-~
federal-gulags-for-months-and-vears-beforg-their-cases-are-heard/3/. Most of the “criminal” inmates at
PCJ are in fact pretrial detainees who are presumed innocent.

2 Morton Testimony (Mar. 8, 2012), supra.
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visit. The separation adversely affected the boy. Depressed, he started failing in school 7% ICE
continued to detain Leticia after her year at PCJ, releasing her only after a federal district court
judge intervened nine months later.

Leticia’s ordeal is far from atypical. And, as the following review of specific detention
standards makes clear, her very survival in the immigration detention system — without being
sexually assaulted, mistreated for medical and/or mental health care, or brutalized by detention
officers’ use of force — was far from certain.

1v. Sexual Abuse and Assault

The 2011 Performance-Based National Detention Standards Do Not Adequately Address the
Widespread Problem of Sexual Abuse and Assault in ICL Detention Facilities and Are Inferior to
Protection under the Prison Rape Llimination Act (PRLA).

a. ICE’s dismal track record on sexual abuse and assault prevention

Sexual abuse and assault is a serious and pervasive problem in immigration detention
facilities. Government documents obtained through an ACLU FOIA request reveal nearly 200
allegations of sexual abuse and assault at detention facilities across the country since 2007
Various reports,31 documentaries,’? and complaints33 point to numerous specific examples of
ongoing abuse. These reported cases evidence a widespread, systemic problem—oparticularly in
light of the many obstacles immigration detainees face in reporting abuse. In January 2012, 28
House members requested that the Government Accountability Office (GAQ) investigate these

*id.

* Gee htips www aclu.org/maps/sexual-abuse-inmigration-detontion-facilies

18ee, e.g., Carrie Johnson, “Immigration Detainees Seek Prison-Rape Protection.” (Dec. 13, 2011),
available at http.//www .npr.org/2011/12/]3/143638236/immigration-detainces-seek-prison-rape-
protection; David Kaiser and Lovisa Stannow, “Immigrant Detainces: The New Sex Abusc Crisis.” New
York Review of Books blog (Nov. 23. 2011), available at

http:/www nvbooks com/blogs/myvrblog/201 1 moy/2 3 immigrant-detainees-now-sex-abuse-crisis. For
editorials on the topic, see “Protect Detainees Too.” Los Angeles Times (Dec. 12, 2011),
hitp:/Awww Jatimes. com/mews/opinion/editonials/la-ed-prea-20111212 0.279033% storv?; “A Broken,
Dangerous System.” New York Times (Dec. 4, 2011), available at

hitp:/~www nviimes.com/201 1/12/05/opimion/a-broken-dangerous-system himl ?; “How committed is the
Dept. of Justice to ending rape behind bars?” Washington Post (Nov. 25, 2011), availablc at
hitp:/fwww washingionpost.com/opinions/how-committed-is-justice -dept-to-ending-rape-behind-
barsg/2011/11/ T10A uzIwN_story hitm]

# PBS Evontline: Lost in Detention (Oct. 18, 2011), available at
http://www, pbs.org/webh/pages/frontline/race-multicultural/lost-in-detention/transeript-11/

* National Immigrant Justice Center, “Mass Civil Rights Complaint Details Systemic Abuse of Sexual
Minorties in U.S. Immigration Detention . (Apr. 13, 2011), available at

Rt www drnigranti ustics org/issuse/stop-soxual-abusc-detained-immigrants
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incidents.™ Many other incidents have doubtless gone unreported by detainees who fear
speaking out, have language barriers, or are unable to do so without the help of an attomey to
navigate the difficult process (84 percent of detainees lack legal counsel).”> The cases we do
know about clearly demonstrate an immediate need for stronger protections against sexual abuse
and assault, in particular the immediate and direct application of the Prison Rape Elimination Act
(PREA) to all immigration detainees.

Claudia Leiva Deras, a 27-year-old woman who fled domestic violence in Honduras, is
one detainee who suffered the consequences of ICE’s systemic failure to protect.36 Ms. Leiva
Deras was arrested by police after a 911 call reporting domestic violence, and detained in the
Cass County, Nebraska, Jail, which contracts with federal authorities to house ICE detainees as a
“non-dedicated” IGSA facility.*’ During her four months in custody, she alleges suffering
extremely violent physical and sexual assaults by another detainee on an almost daily basis,
resulting in physical injuries including bleeding, headaches, abdominal pain, and stomach
cramps.38 According to her complaint, the other detainee “sexually assaulted [Ms. Leiva Deras],
including digitally penetrating [her]. [The assailant’s] long fingernails lacerated Plaintiff
internally, leaving Plaintiff in pain as well as in fear of contracting a sexually transmitted
disease. After penetrating Plaintiff to the point that she bled, [the assailant] would lick the blood
off her fingers in front of Plaintiff.”*’

Frightened that reporting these constant attacks would result in retaliation from her
abuser, Ms. Leiva Deras filed written grievances asking for medical attention to her injuries,
hoping she could tell a doctor what was happening. Her pleas for a doctor were refused.** When
Ms. Leiva Deras did report the assaults and her injuries, she was still denied medical
examination, STD testing, mental health care, or counseling, in spite her attorney’s requests.41
After learning that she had been repeatedly raped and beaten under their care, the facility staff

* January 4, 2012 letter available at

htto://polis house gov/UploadedFiles/010512 GAQ Detention Letter pdf

* See generally ACLU, “Sexual Abuse in Immigration Detention.” (Oct. 2011), available at
hitp:/www achuorg/sexual-nbuse-immipration-detention; see also American Bar Association
Commission on Immigration, Reforming the Immigration System. Proposals to

Promote Independence, Fairness, Efficiency, and Professionalism in the Adjudication of Removal Cases.
(2010), 5-8, availablc at hitp.//nmew.abanct. org/immigration/pages/default.aspx

* Leiva Deras v. Brueggemann, No. 4:2012cv03000 (D. Neb. Jan. 3, 2012), Complaint at 1-2, available
at hittp.//www.acluncbraska org/images/attachments/Leiva Deras Complaint.pdf.

Tid at3.

* Id.at 3-4.

#Jd at 3.

YId at4.

M Id. at4-5.
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offered Ms. Deras nothing but a Tylenol; on a medical round, she was told that no doctor’s
appointment would be scheduled: “Immigration doesn’t pay for that. You’re not outside.”*

Ms. Deras, who has become a lawful permanent resident of the United States based on
the domestic violence she suffered, is not the only woman to escape violence in her home
country only to become the victim of sexual assault while in ICE custody. The ACLU of Texas
recently filed a class action lawsuit on behalf of three immigrant women named plaintiffs who
were sexually assaulted by a male guard while being transported from the T. Don Hutto Family
Residential Center in Taylor, Texas.¥® One of the women assaulted, Sarah, who had escaped to
the U.S. to avoid repeated beatings and rapes by a military commander in Eritrea, described her
ordeal at Hutto this way: “As he was doing this I was having a flashback to what happened to me
in my home country. 1thought, this man is never going to take me to the airport, he is going to
take me to a certain place where he will do whatever he wants to me.”**

All three women had come to the United States seeking asylum, but rather than finding
safety in this country they were instead sexually assaulted by Escort Officer Donald Dunn, a
contract employee.* ICE’s policy prohibiting opposite-sex solo transport of detainees was
repeatedly ignored, giving Dunn the opportunity to prey on vulnerable people placed in his care.
Log books and other documents obtained by the ACLU of Texas indicate that in addition to the
seven known occasions on which Dunn is believed to have assaulted a total of nine women, at
least 20 different male guards transported at least 44 female detainees alone between December
2008 and May 2010. Dunn assaulted the three named plaintiffs and at least six other female
detainees as he drove them—alone—to the airport.46 For these assaults, Dunn pled guilty in state
court to counts of official oppression and unlawful restraint, and has also been convicted on two
federal criminal counts of violating civil ri g,hts,47

These crimes were perpetrated by staff of a facility that is run by a Correction
Corporation of America (CCA), a private prison company. Hutto is promoted by ICE as a model

* Jd.; see also Press Relcase, ACLU of Nebraska, Offcred a Tylenol in Response to Rape in Jail (Jan. 23,
2012), available at http://www.aclunebraska org/index php/immigrants-rights/ 1 37-qoffered-a-tvlenolg-in-
response-to-rape-in-iail

* Press release, ACLU of Texas, ACLU of Texas Sues ICE Officials, Williamson County and CCA for
Sexual Assault of Immigrant Women (Oct. 19, 201 1), available at
http:/fwww.aclutx.org/2011/14/19/aclu-oftexas-sues-ice-officials-williamson-county-and-cca-for-sexual -
agsauli-of-tmmigrant-women/; Doe v. Neveleff, No. 1:11-cv-00907 (W.D. Tx. 2011), Complaint, available
at http://www aclutx org/documents/1 11019DocyNeveleliFileStampedPublicComplaint. pdf

* ACLU, Sexual Abuse in Immigration Detention - Sarah's Story (Oct. 16, 2011),

https://www aclu org/immierants-righis/sexnal-gbusc-ummigration-detontion-sarabs-story

* Neveleff complaint, supra, at 1-2.

“Id

" ACLU, “Documents Obtained by ACLU Show Sexual Abuse of Immigration Detainees Is Widespread
National Problem.” (Oct. 19, 2011), available at littp://www.aclu.org/immigranis-nights-prisoners-rights-
oiiseners-rights/docunients-obtained-aclu-show -sexual-abu
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of its detention reforms, and featured a newly installed ICE Detention Services Manager at the
time of the incidents. ICE’s failure to prevent the Hutto crimes demonstrates how the agency’s
oversight regime is insufficient, how the ICE model of self-policing falls short, and why PREA
needs to be applied directly to ICE facilities.

ICE’s failure to protect its most vulnerable detainees is sadly recurrent: at the Eloy
Detention Center in Arizona, also run by CCA, Tanya Guzman-Martinez, a transgender woman,
was placed in housing with men.*® Each time she courageously sought help, she says she was
threatened with segregation rather than protected. She alleges that she was sexually assaulted
twice. One incident involved a detention officer who, after repeated harassment, maliciously
forced her to ingest his ¢jaculated semen and threatened to deport her if she did not comply with
his demands. Ms. Guzman-Martinez immediately reported the assault to detention staff and the
Eloy Police Department, and the detention officer was later convicted in Pinal County Superior
Court of attempted unlawful sexual contact. Despite this attack, ICE and facility staff allegedly
did nothing to protect her from further abuse. In a second incident that allegedly took place five
months later, Ms. Guzman-Martinez was sexually assaulted by a male detainee in the same all-
male housing unit. She feared retaliation by detention staff and other detainees; a week later,
after she was able to report the second assault to police, Ms. Guzman-Martinez was released
from ICE custody.*

These horrific cases do not simply tell the story of a few “bad apples” on staff at ICE
detention centers. On the contrary, incidents like these have been reported in almost every state
where detention facilities exist.’ Other incidents since 2007 have occurred at Hutto, Port Isabel,
Texas; Pearsall, Texas, and in Florida.” Human Rights Watch’s comprehensive 2010 report
examined “more than 15 separate documented incidents and allegations of sexual assault, abuse,
or harassment from across the ICE detention system, involving more than 50 alleged detainee
victims,” and concluded that “[t]his accumulation of reports indicates that the problem cannot be
dismissed as a series of isolated incidents, and that there are systemic failures at issue. At the
same time, the number of reported cases almost certainly does not come close to capturing the

*® ACLU of Arizona, In Their Own Words, supra, at 2.

* See Guzman-Mariinez v. CCA, (D. Az. Dec. 5, 2011), available at

htip:wvww acluaz org/sites/defauit/fles/documnents/Guzman %62 0-%20Complaint. pdf
0 See ACLU, Sexual Abuse in Immigration Detention Facilities (Oct. 17, 2011),

https.//www aclu.org/maps/sexual-abuse-immigration-detention-facilities

> See Carol Llovd, “Hanky-Panky or Scxual Assault?” Salon.com (May 31, 2007); “Ex-Fed Agent Pleads
Guilty in Sex-Assault Case.” Miami Herald (Apr. 3, 2008); Brian Collister, “More Sex Assault
Allegations at Immigrant Detention Center.” WOAILcom (Dec. 29, 2008); Mary Flood. “Ex-Prison Guard
Admits to Fondling Immigrant Women.” Houston Chronicle (Sept. 24, 2009).
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extent of the problem.”*? This leaves no question that drastic reforms are needed to address
ICE’s systemic failure to protect its detainees from sexual abuse and assault.

b. The easily available and just selution: ICE detainees must be included in the
Department of Justice’s regulations implementing PREA

PREA, enacted by a unanimous Congress in 2003, was meant to protect all persons in
civil or criminal custody from rape and sexual abuse.”®> PREA was passed with the support of
“political odd couples;” as Pat Nolan, a former Republican leader in the California Assembly
with roots in conservative politics and a PREA Commissioner, has noted, “[i]t was the late Sen.
Edward M. Kennedy, a Democrat, and Sen. Jeft Sessions, a Republican, who jointly co-
sponsored the Prison Rape Elimination Act, which passed unanimously and was signed by
President George W. Bush in 2003 PREA established the National Prison Rape Elimination
Commission, which deliberated extensively and produced a report that includes specific
recommended standards for immigration detainees.”

PREA defines the term “prison” as “any confinement facility, of a Federal, State, or local
government, whether administered by such government or by a private organization on behalf of
such government.””” Nearly a decade after PREA’s passage, however, ICE continues to resist
direct application of PREA to immigration detention facilities, claiming that the agency’s own
non-binding and unenforceable standards provide the same protections. On February 15, ata
House Appropriations Homeland Security Subcommittee hearing, Secretary Napolitano stated
that “we have issued proposed standards that exceed anything that would be — I think —issued
under the Prison Rape Elimination Act.”>’ ICE Director Morton also recently touted ICE’s
ability to comply with PREA on its own, saying: “[O]ur standards which we have just issued
have a specific standard on the prevention and investigation of sexual abuse and we will be fully
PREA-compliant . . . there is no daylight between PREA and where we want to be as an

36

*2 Human Rights Watch, Detained and At Risk: Sexual Abuse and Harassment in United States
Immigration Detention. (Aug. 2010), 3, available at
hitp:/fwww hrw org/sttes/defadi/files/reports/us08 | dwebweover, pdf
% See Housc of Representatives Committee on the Judiciary, Report on the Prison Rape Reduction Act of
2003, 108th Cong., 1st sess. (2003); H.R. Rep. No. 108-219, at 14, available at
hitp/frwebgate access gpo.gov/eer-bin/setdoc.coi 7dbname=108_cong_reportsddocid=fhe219 108 pdf
> Connie Rice and Pat Nolan, “Policing prisons.” Los Angeles Times (Apr. 5, 2010), available at
hitp:articles latimes coni/20 1 /apr/08/opinion/a-ve-rice3-20 1 Dapr(s
% National Prison Rape Elimination Commission, National Prison Rape Elimination Commission Report.
(2009), available at https:/fwww nojrs gov/pdffiles /226680 pdf
% Prison Rape Elimination Act of 2003, 42 U.S.C. § 15609(7), availablc at
http:/svww justdetention.ore//pdf/PREA pdf.
*7 Hearing on the Fiscal 2013 Appropriations for the Homeland Security Depariment Before the
Subcommittee on Homeland Security of the House Committee on Appropriations, 112" Cong, (2012)
(staternent of DHS Secretary Janet Napolitano), available ar
http:Awww.cq.com/doc/coneressionaltranseripte-4039036
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agency.”™® Even putting aside the fact that the 2011 PBNDS do not have the force of law, they
fall far short of those claims.

The standards do make a number of much-needed, modest improvements to protect
detainees against the threat of sexual assault. For example, they include an update to the policy
on transporting detainees, like the victims at Hutto, prohibiting a single transportation staft
member from transporting a single detainee of the opposite gender in all but emergency
situations.™ They also require a staff member of the same gender as the detainee to be present if
a pat down is to be conducted.® The new standards provide that transgender detainees should be
searched in private, a practice that might have spared Tanya some of the humiliation and hostility
she allegedly encountered at Eloy. Further, the standards add new requirements that facilities
adhere to a zero-tolerance policy for sexual abuse and assault, and that special consideration
should be given to factors that would increase a detainee’s vulnerability in classification for
housing assignments, including gender identity, disabilities, and history of torture, trafficking
and abuse.®'

The PBNDS are nevertheless deficient in a number of crucial ways, and to accept them as
an alternative to direct coverage by PREA would be a serious mistake. First, the PBNDS are not
enforceable. They are internal ICE policies, drafted without the opportunity for public comment,
and as such are not legally binding on the agency.* There is therefore no guarantee whatsoever
that ICE will do a better job of self-policing than it has thus far. In contrast, the National Prison
Rape Elimination Commission recognized the importance of enforcing standards through
external review, stating in its report that “[e]ven the most rigorous internal monitoring . . . is no
substitute for opening up correctional facilities to outside review.”®® For this reason, the
Commission recommended detailed audits of all facilities by independent auditors at least every
three years.64 The PBNDS provide no such requirement that outside parties verify
implementation, and, considering ICE’s dismal track record, it would be credulous simply to

*Hearing on the Proposed Fiscal 2013 Appropriations for the Homeland Security Department’s
Immigration and Customs I<nforcement Before the Subcommittee On Homeland Security of the House
Committee on Appropriations, 1 12" Cong. 19 (2012) (statement of John Morton, ICE Director),
available at

hupwww micevihilLcom/attachments/inmigration docwments/hosted documents/112th congress/Trans

criptOHouscAppropriationsSubcommittogk Icari;gart’ﬂ;\?liﬁc}i{&mrom‘iaxions.nd r
* PBNDS, supra, at § 1.3(II)(4).
G0
Id.
' Id. at §§ 2.11(11)(3), 2.2(V)(B)
“ Lovisa Stannow, When Good Isn’t Enough, The Huffington Post (Mar. 6, 2012), available at
hitp:/Awww. huffingtonpost. com/lovisa-stannow/when-good-isnt-enough b 1317745 html
 National Prison Rape Elimination Commission Report, supra, at 9.
&4
Id.
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trust that the agency will ensure compliance in every facility.*” After all, the Hutto facility
already had a policy in place prohibiting opposite-sex solo transfers when the escort ofticer
committed a string of assaults against female detainees. What wasn’t in place, however, was an
adequate mechanism to oversee and enforce the facility’s compliance with that rule. The 2011
PBNDS won’t change that.

While the PBNDS commendably restrict strip searches conducted at intake by staff
members of the opposite gender to the detainee, requiring that a staff member of the same gender
be present, and that the search be documented,® there is no similar opposite-gender requirement
for body-cavity searches, which are even more invasive than pat down or strip searches. Only
transgender detainees may choose the gender of the staff member conducting a body cavity
search “whenever possible.”

Strip searches are permitted after contact visits without any reasonable suspicion. A
contact visit alone should not provide a basis for a strip search: a detainee should never have to
choose between hugging his or her children during a visit or forgoing a contact visit altogether
and avoiding a strip search. While a strip search is a demeaning and humiliating experience for
any human being, male or female,” . . . ‘there is reason to believe the practice may have a
disproportionately harmful effect on women.””®” As one detainee at the Bristol County
Correctional Facility wrote to the ACLU of Massachusetts, “I was treated very inhumanely when
Twas arrested. First I was stripped completely and then asked to spread my legs wide apart over
a mirror on the floor. Twas made to cough and my breasts [were] lifted as if T am a drug dealer.
It was a very humiliating experience for me.”%® In recognition of the humiliation and
psychological harm caused by strip searches, a truly civil detention system would impose
additional restrictions on strip searches to those contained in the 2011 PBNDS.

Not only do the 2011 PBNDS as a whole fail to provide any real transparency or
accountability for facility conditions, but many of the improvements to the 2008 standards are
also still inadequate and inferior to PREA. For example, ICE has introduced a new requirement
that staff must limit the disclosure of information about a detainee who reports sexual abuse to
include only “need-to-know” individuals—a positive step.*” However, the standard does not

© See generally A Broken System, supra, vii (identifying “systemic problems with the annual review
procedures and their inadequacy for identifying and correcting noncompliance with the detention
standards™).

“ PBNDS, supra, at § 2.1(V)B)4).

“ David M. Shapiro, “Does the Fourth Amendment Permit Indiscriminate Strip Searches of Misdemeanor
Arrestees?: Florence v. Board of Chosen Freeholders.” 6 CLIIARLESTONL. R. 131, 151 (Fall 2011)
(citations omitted).

% ACLU of Massachusctts, Detention and Deportation in the Age of ICE: Immigrants and Human Righis

“ PBNDS, supra, at § 2.11(II)(6).
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specify what that means, nor does it provide for anonymous reporting by detainees or private
reporting by staff, resulting in a toothless rule that does not encourage reporting.”™ Similarly, the
standards prohibit retaliation against detainees and staff who report sexual abuse,”” but don’t
provide necessary guidance on how to prevent it.’”> When it comes to training, the standards
require that all staff, contractors, and volunteers receive general training on sexual abuse
response, but require no other advanced training for specialized staff, which may be necessary
for responding to the needs of abuse survivors.™

Such serious omissions crop up throughout the 2011 PBNDS. They fail to mandate
background checks for hiring and promotions, an important tool for ensuring that detainees will
not be placed with staff likely to abuse them.™ They are also deficient when it comes to
procedures for conducting internal investigations of sexual abuse—requiring investigations but
failing to assign responsibility for the process to a specific staff member, or to ensure that
detainees who have reported abuse are informed about the status of the investigation.” ICE also
missed an opportunity to require that facility leadership review these investigations and
affirmatively seek to reduce abuse.”™

Finally, even if properly implemented, the standards leave detainees with extremely
uneven protection. The 2011 PBNDS only apply to some facilities, excluding those holding
detainees for less than 72 hours.” PREA, by contrast, specifically includes short-term detention
because, as the PREA Commission concluded, “[n]o period of detention, regardless of charge or
offense, should ever include rape.”78 Detainees’ safety from sexual abuse under the 2011
PBNDS will depend on where they have the fortune, or misfortune, of being housed. Under
PREA, meanwhile, immigration detainees would receive the same protection against sexual
abuse and assault in a temporary lockup as they would at any other facility.

ICE’s internal sexual assault and abuse standards, though a necessary improvement, are
still fraught with serious problems and are no substitute for enforceable national PREA
standards, which must be applied to every immigration detainee, just as they are to all other
persons in government custody. While the proposed Department of Justice (DOJ) PREA
regulations issued in February 2011 specifically excluded immigration detention facilities from

kol
“ See Stannow, supra.

" PBNDS, supra, at § 2.11(V)F)(6).

2 See Stannow. supra.

*Id.

.

" Id ; see also PBNDS, supra, at § 2.11(V)(J).

7 See Stannow, supra.

77 PBNDS, supra, at § 2.11(I).

™ National Prison Rape Elimination Commission, Standards for the Prevention, Detection, Response, and
Moniroring of Sexual Abuse in Lockups. (2009), 1, available at

hitps:/fwww .ncjrs.cov/pdfifiles 17226685 pdf
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coverage,”” since then a broad bipartisan group of politicians, advocates, and correctional experts
have voiced support for applying PREA to immigration detention facilities. This includes the
bill’s original lead House co-sponsors, Representatives Frank Wolf (R-VA) and Bobby Scott (D-
VA), who have publicly and repeatedly stated that PREA was meant to include all immigration
detainees and facilities, with no second-class coverage.80 As the National Sheriffs” Association
has advised Congress, “DHS PREA standards need to be consistent with DOJ PREA standards.
This would ensure that there are not differing standards for jails based on the federal, state, or
local detainees held, as well as help with the swift and successful implementation of final PREA
standards.”®!

The PBNDS’s deficiencies combined with ICE’s abysmal track record demonstrate that
leaving ICE to its own standards is not a real solution. The problem of sexual assault and abuse
in immigration detention is extremely urgent, and it is vital that the Obama Administration cover
immigration detainees under DOJ’s PREA rules, so the Claudias, Sarahs, and Tanyas who are
vulnerable in immigration detention today don’t have to wait any longer for the basic protection
they deserve.

V. Medical and Mental Health Care

While the PBNDS provide long-overdue minimal standards of medical and mental health care,
they are not complete or consistently compliant with accepted correctional standards of care.

Under the Constitution’s Fifth Amendment, immigration detainees have a right to receive
necessary medical care and to be free of unsafe and punitive conditions.*> While the law varies
in different parts of the country, the ACLU agrees with appellate decisions, based on
longstanding Supreme Court precedent, that conditions of confinement for civil detainees must
be superior not only to convicted prisoners, but also to pretrial criminal detainees.®’ If a civil
detainee is confined in conditions that are identical to, similar to, or more restrictive than those
under which pre-trial detainees or convicted prisoners are held, then those conditions are

™ Department of Justice, Notice of proposed rulemaking re: National Standards To Prevent, Detect, and
Respond to Prison Rape. 76 Fed. Reg. 6248, 6230 (Feb. 3, 2011).

* Letter of December 12, 2011, available at hitp:/wwiw.justdetention.org/pdficongressprea.pdf

¥ Letter to Senators Leahy and Crapo, February 1, 2012, available at

Inttp: veww shenfls org/sites/default/files/uploads/documents/vawa %2 Orcauthorization 62 Oloiter 6 20-
Yo2senate.pdf
2 See, e.g., Esielle v. Gamble, 429 U.S. 97 (1976); Edwards v. Johnsorn, 209 F.3d 772, 778 (5th Cir.
2000); Dahlanv. DHS, 215 Fed. App™x 97, 100 (3d Cir. 2007).

8 Jones v. Blanas, 393 F.3d 918, 933-34 (9th Cir. 2004), cert. denied, 546 U.S. 820 (2005); ¢f Youngberg
v. Romeo, 457 U.S. 307, 321-32 (1982) (“Persons who have been involuntarily committed are entitled to
more considerate treatment and conditions of confinement than criminals whose conditions of

confincment arc designed to punish.”).
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presumptively punitive and unconstitutional.* Civilly confined persons should not need to
prove deliberate indifference to demonstrate a violation of their constitutional rights.*’

a. ICE has mistreated countless detainees with inadequate or nonexistent medical and
mental health care.

As Director Morton’s recent testimony acknowledged, some of the worst failures in ICE
detention facilities are related to medical care. The ACLU’s affiliates and national litigation
projects have documented cases of numerous detainees harmed by ICE’s deficient medical and
mental health care. Here are but a few examples:

» A legal resident of the United States who fled civil war in El Salvador at age 10,
Francisco Castafieda was placed in a San Diego immigration detention facility in 2006. During
his detention, Mr. Castafieda recounted, he suffered from excruciating pain caused by a draining
penile lesion and a lump on his groin. Despite repeated doctors’ requests for Mr. Castafieda to
have a biopsy, the Division of Immigration Health Services (DIHS) failed to conduct it. Mr.
Castaileda was told his treatment was unnecessary because it was “elective in nature.” He was
prescribed ibuprofen and antibiotics and given extra boxer shorts. 1t took a fourth specialist’s
recommendation — 10 months after Mr. Castafieda first asked for attention and only with ACLU
intervention — before the biopsy came close to happening. Even then, instead of giving Mr.
Castaiieda proper medical care, ICE released him. One week later, a biopsy Mr. Castaiieda
arranged himself confirmed that he was suffering from penile cancer. The next day, Mr.
Castaiieda had his penis amputated. He started chemotherapy after learning that the cancer had
spread to his groin. Treatment was unsuccessful, and Mr. Castafieda died in February 2008.

Francisco Castafieda made the most of his remaining year after being freed. He testified
before Congress, alongside bereaved relatives of immigrants who had died in ICE detention,
saying “T have a young daughter, Vanessa, who is only 14. She is here with me today because
she wanted to support me — and because 1 wanted her to see her father do something for the

¥ Jones, 393 F.3d at 934; ¢f Agvemanv. Corrs. Corp. of Am., 390 F 3d 1101, 1104 (9th Cir. 2004)
(noting that detention on noncriminal charges “may be a crucl necessity of our immigration policy; but if
it must be done, the greatest care must be observed in not treating the innocent like a dangerous
criminal ).
% Jones, 393 F.3d at 934; see also Hydrick v. Hunter, 500 F.3d 978, 994 (9th Cir. 2007) (“| T|he Eighth
Amendment provides too little protection for those whom the state cannot punish.” (emphasis in original,
citations omittcd)). This is consistent with the Supreme Court’s view that a trial court “crroncously used
the deliberate-indifference standard” when instructing the jury that the plaintiff - a civilly committed
individual — had to prove deliberate indifference to his serious medical and mental health needs in order
to prevail on that claim. See Youngberg, 457 U.S. at 312 n.11.
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greater good, so that she will have that memory of me. The thought that her pain — and mine —
could have been avoided almost makes this too much to bear.”*

* Victoria Arellano, a 23-year-old transgender woman with AIDS, was arrested on a
traffic violation. She was sent to the detention facility in San Pedro, California where she alleges
she was denied her ATDS medication and medical care for more than a month despite the
symptoms she suffered, including extreme pain, fever, vomiting blood, and diarrhea with blood.
As a newspaper account recalled, “[t]he task of caring for Arellano fell to her fellow detainees.
They dampened their own towels and used them to cool her fever; they turned cardboard boxes
into makeshift trash cans to collect her vomit. As her condition worsened, the detainees,
outraged that Arellano was not being treated, staged a strike: They refused to get in line for the
nightly head count until she was taken to the detention center’s infirmary.”® Only then did ICE
send Arellano to a hospital where she died two days later.

» Angela, a 40-year-old Jamaican woman, has been a lawful resident for 33 years. Sheis
blind in one eye and suffers from a painful and recurring skin disease. Upon her detention in
Eloy, Arizona, she provided her medical history. Over the course of her four-month detention,
Angela recounted, she began to experience significant pain and swelling of her face. Despite
multiple requests for pain medication and attention from a doctor, she says she was not provided
care until she fainted in her housing unit and was rushed to a local hospital. She remained in the
hospital for several days and was given intravenous antibiotics. Angela filed a grievance with
the detention center about their untimely response to her medical needs. Soon after she filed her
grievance, she was released from custody.*®

» The New York Civil Liberties Union’s report on the now-closed Varick Street detention
facility detailed the case of a detainee suffering from prostate cancer who filed a grievance in
November 2008, describing an aborted attempt to deport him two days after he had requested a
doctor’s appointment for cancer treatment. The detainee, a 47-year-old Russian man, wrote of
being forced to sit in a van at Kennedy International Airport for several hours with excruciating
pain in his lower abdomen. He maintained that security guards refused his pleas to use a
restroom and accused him of playing games. The pain was so great that he nearly lost
consciousness and didn’t recall how he returned to Varick Street. DIHS responded to the
detainee’s complaint by telling him that staff had made three unsuccessful attempts to contact the
hospital to which he had been referred for treatment before his detention. Three weeks later, the
detainee still had not visited a doctor. He filed another grievance expressing alarm and

% Gabricl Ebcr, “Remembering Francisco Castaficda.” (May 3, 2010), availablc at
htp:/www . aclu.org/blog/immigrants-rights-prisoners-rights/remembering-francisco-castaneda

% Sandra Hernandez, “A Icthal limbo; Lack of healthearc turns federal detention into a death sentence for
some immigrants.” Los Angeles Times (June 1, 2008), available at

% ACLU of Arizona, In Their Own Words, supra, at 29.
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frustration at his inability to receive treatment. “How long or when will you be able to get [my]
appointment, will it be after [my] death?” he wrote. According to a handwritten note on the
grievance form, the detainee was deported two weeks later. Tt is unclear whether he ever

. . 89
received medical care.

* Despite complaining for months to prison officials at the no-longer-used Wyatt
Detention Center in Rhode Island about being in excruciating pain, Hiu Lui Ng was only first
diagnosed with terminal liver cancer and a broken spine less than a week before he died.  Until
that time, Ng alleges, guards and medical personnel at Wyatt continually accused him of faking
his illness. He was routinely denied use of a wheelchair despite his inability to walk, including
when his attorney, who had traveled from New York, sought to visit him. Only a week before
Ng died, immigration officials forced him to travel to Hartford, Connecticut for no legitimate
reason, where he was urged to drop his appeals. To get him to Hartford, guards forcibly dragged
Ng out of his cell, shackled his hands, feet and waist, and dragged him to a transport van, despite
his screaming in pain. The cruel treatment he received at that time was captured, in part, on
videotape.” The ACLU of Rhode lsland has filed a lawsuit on behalf of Mr. Ng’s surviving
relatives.

» A comprehensive report issued in July 2010 by the ACLU and Human Rights Watch
concluded that “immigrants with mental disabilities are often unjustifiably detained for years on
end, sometimes with no legal limits.*®! One detainee, a lawful permanent resident from Haiti
with schizophrenia who was hospitalized before his arrest by DHS, was sent to an in-patient
psychiatric facility at least four times while at a Texas immigration detention facility, causing
him to miss several hearings. At the time he was interviewed, he had been detained for one year
and said he still heard voices and attempted suicide twice while in detention.

» The ACLU of Massachusetts reported on Albert, a 27-year-old man from Liberia with a
documented history of schizophrenia. During his 21 months in detention, he faced a variety of
medical problems that went untreated. He complained that he sometimes spent days without his
psychiatric medications and says he was often told by the nurses that they had run out. When he
was transferred to Bristol County Correctional Facility, he wasn’t given any of his medication
during transit, and says he he spent four days without it. Albert began experiencing a painful
skin condition and received a cream that proved effective. One day, he was disciplined for using
obscenities against guards and not having his door locked during the head-count. He was

8 New York Civil Libertics Union (NYCLU), Voices from Varick: Detaince Gricvances at New York
City's Only Federal Immigration Detention Facility. (2010), available at
http:lwww.nvely org/filcs/publications/Varick Report final pdf
# “Rhode Island ACLU Files Lawsuit on Behalf of Family of Wyatt Center Detainee Who Died in
Custody; Suit Alleges Hiu Lui Ng Was Subjected to “Cruel, Inhumanc, Malicious and Sadistic
Behavior.”” (Feb. 9, 2009), available at hitp.//www riaclu.org/Mews/Releases/20090209.htm
! Deportation by Defindt (Tuly 2010), available at
bty Awww how org/en/reports/2010/07/26/deportation-default-0
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punished with 20 days in segregation. The disciplinary report made no mention of his
schizophrenia or the fact that he had not been getting the medication on a regular basis.

Transferred to a third facility, Plymouth County Correctional Facility, Albert’s medical
records and prescription medication again did not accompany him. His skin condition worsened.
At one point, the pain was so bad that he says he had trouble walking and could not climb onto
his top bunk. He was treated with creams that did not work. An ACLU attorney intervened by
sending a letter to the facility. Albert was called down to the medical unit and told he would be
put in a medical cell until further notice, without a phone or recreation time. According to the
officer on duty, Albert became upset and used profanity. The officer called for two other officers
to come to the area and when Albert refused to drop the crutches he was using, they allegedly
took the crutches and forced him to the floor. A disciplinary report states that Albert kicked
while on the floor, so leg irons were applied and he was placed in a restraint chair where he
stayed for three hours, shackled, bleeding and in pain from his skin condition. He was then sent
to the segregation unit. He was in segregation for six days while his disciplinary case was heard.
He was sentenced to 18 days of isolation and 30 days of loss of privileges. There is no mention
of his psychiatric condition in the disciplinary reports or contemporaneous medical notes.

When he returned to a cell in the general population, his skin condition did not improve.
Albert’s relationship with the medical staff deteriorated and at one point he says they stopped
believing that there was anything wrong with his skin. Albert wrote in a letter to the ACLU that
the physician’s assistant had told him not to fill out any more medical request slips because there
was nothing wrong with him. Meanwhile, the ICE officer at the jail told Albert that even though
his country would not accept him, he would have to wait 180 days in jail before being released.
He pleaded with ICE officials either to treat him or let him go — he had resources to pay for his
own treatment if he were released. Finally, in February 2008, seven months after Albert entered
Plymouth and complained of skin problems, the jail doctors requested that ICE approve a
hospital consultation. When Albert asked when he would be sent to the hospital, the medical
staff allegedly told him that ICE would not pay for him to see a doctor because he was going to
be released soon. The consultation was ordered on February 11th and Albert was not released
until March 31st. Shortly after being released, Albert saw a private doctor, who found that
Albert suffered from a fungal infection and prescribed medication.

» The ACLU of New Mexico reported a case of a detainee named Abel, who slipped and
fell when he stepped in water that he said had leaked from the ceiling onto the floor of the
dormitory at the Otero County Processing Center, which is operated by the private prison
contractor Management and Training Corporation (MTC). He injured his arm in the fall, causing
what Abel described as unbearable pain. Concerned that his arm might be broken, Abel asked
for assistance. Staft reportedly told him to fill out a “sick call,” though Abel thought it obvious
that his arm was broken. He filled one out, but had already missed his last opportunity to submit
it that day. He didn’t want to wait until moming. He approached the medical staft when they
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came around to distribute medications and asked if he could have something to mitigate his pain.
Abel reported that the medical staff required the sick call, and he waited three days for an
appointment. According to Abel’s report, when he was finally seen, the doctor immediately
recognized that his arm was broken. Abel was taken to hospital in El Paso and ultimately needed
surgery to repair the damaged arm. Following the surgery, Abel reported that he did not receive
adequate follow-up care. At the time the ACLU of New Mexico met with Abel, he claimed that
his arm still hurt badly but luckily was not infected. ICE eventually released Abel, but he
reported that his injury has affected his mobility and ability to find work. >

b. While there are positive features to the PBNDS’s medical and mental health standards,
they also contain omissions that endanger detainees.

ICE’s 2011 PBNDS go some distance in establishing a template which, if implemented,
will improve medical and mental health care from the egregiously low baseline set by 1CE’s
historical practice. However, the standards remain woefully insufficient. The ACLU’s Woods
class action litigation regarding the San Diego Correctional Facility (SDCF) detailed the cases of
11 named plaintiffs who suffered a variety of serious medical and mental health issues that went
untreated, including several with bipolar disorders and depression, a man who was forced to wait
more than eight months for eye surgery and nearly suffered permanent disfigurement, and
detainees who never received medical attention despite suffering from a variety of maladies
including Type 2 diabetes, hypercholesterolemia, hypertension, abscessed and broken teeth, and
severe chest pains. In settling the case, ICE committed to adhering to 19 of the standards
promulgated by the National Commission on Correctional Health Care (NCCHC), standards
which have been endorsed by the American Medical Association.”

It is troubling, therefore, that the 2011 PBNDS deviate in significant respects from the
NCCHC standards, including from some that were included in the Woods settlement.™* For
example, in Woods ICE agreed to NCCHC standard J-E-07, which requires specific time frames
in which post-triage sick call encounters must occur.”® Yet the new ICE standard states that staff
will “determine when the detainee shall be seen based on acuity of the problem.” Thus, a
patient who complains of a serious medical condition may be triaged as needing a high-priority,

# ACLU of New Mexico, Qutsourcing Responsibilitv: The Human Cost of Privatized Immigration
Detention in Otero County. (2011), 46, available at btip://aclu-mm org/wp-
content/uploads/2011/01/0CPC-Report.pdf

% The Woods v. Morton settlement agreement is available at hitp://www aclu.ore/filesfassets/2010-12-16-
WoodsvMorton-ScttlementAgreement.pdf. Two years carlicr, the ACLU scttled a scparate litigation
focused on overcrowding at the San Diego Cormrectional Facility. See Kiniri v. Myers, No. 05-cv-1013
(S.D. Cal. Junc 4, 2008), available at http: /wwyw.aclu org/files/images/asset_upload file979 35530 pdf
' For details regarding all the NCCHC standards here referenced, see ACLU of San Diego, “Practice
Advisory: Health Carc for ICE Dctainces after the Woods v. Morton Scttlement.” available at
hitp:/www aclusandiego.org/article downloads/001163/Woods%20Practice %0 20Advisory. pdf

% See NCCHC. 2008 Standards for Health Services in Jails.

* PBNDS, supra, at § 4.3(VXQ).
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as-soon-as-possible visit with the facility practitioner, but the standard provides no guidance or
requirement as to when that visit must occur. In contrast, the NCCHC standard requires that
patients be seen within 24 hours of triage (72 hours on weekends).””

Another NCCHC standard accepted by ICE in Woods was J-D-02 (Medication Services).
The 2011 PBNDS, however, are far less stringent in addressing best practices for detainee
medication services. In stating that “[d]etainees who arrive at a detention facility with prescribed
medications or who report being on such medications, shall be evaluated by a qualified health
care professional as soon as possible, but not later than 24 hours after arrival, and provisions
shall be made to secure medically necessary medications,”® this standard places patients at risk.
NCCHC requires more exacting medication continuity, emphasizing that all inmates who are on
prescription medication when they enter the facility must “continue to receive the medication in
a timely fashion as prescribed” or an alternative.” The ACLU is also concerned about the
PBNDS’s provisions on medication delivery, which provide that “[i]f prescribed medication
must be delivered at a time when medical staff is not on duty, the medication may be distributed
by detention officers, where it is permitted by state law to do so, who have received proper
training by the HAS [Health Service Administrator] or designee.”'™ Medications should never
be administered by anyone other than health care staff. Given the frequency of twice-daily
dosing, there will be a significant number of detainees who will need medications administered
in the evening. At many facilities, there may be no health care staff on site at this time.

While agreeing in Woods to NCCHC standard J-E-06 on oral care, which states broadly
that oral treatment must be available when, in the judgment of a dentist, lack of treatment would
harm an inmate’s health, ICE has restricted routine oral care to detentions exceeding six months
and kept its provision optional: “Routine dental treatment may be provided to detainees in ICE
custody for whom dental treatment is inaccessible for prolonged periods because of detention for
over six months.”'%! This fails to take account when a detainee last received dental treatment,
which may have long preceded the first day of incarceration. Dental care has long been a serious
deficiency in ICE detention; one example reported by the ACLU of New Mexico involved a
detainee who was told that he needed to be in detention for a year to obtain dental care. “He had
been in the facility for nearly two years and stated that he did not receive adequate dental care.
He had six teeth pulled during his detention in Otero. . . . Nabid, a [second] detained immigrant
explained, ‘Dental health is not taken seriously and rather than filling a cavity, they will pull the
teeth.””'*?

% Standard J-E-07. supra.
* PBNDS, supra, at § 4.3(V)X(S).
* See Standard J-D-02; see also NCCHC, “Spotlight on the Standards: Medication Services.”
CorrectCare (Spring 2009), available at hittp://www neche org/resources/spotlight/23-2 bumd
% PBNDS, supra, at § 43(V)(S).
" Id at § 43(V)(P).
1" ACLU of New Mexico, Quisourcing Responsibility, supra, at 50.
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The manifold medical and mental health failures in ICE detention chronicled by the
ACLU and others are therefore only partially addressed by ICE’s 2011 PBNDS. The crucial
stage of’ medical and mental health screening of new arrivals is covered by a new standard that
patients giving affirmative responses to screening questions about “acute or emergency medical
conditions” shall be evaluated “as quickly as possible, but in no later than two working days.”103
This is not within the standard of care.'” Patients reporting emergency medical conditions or
symptoms consistent with such conditions must be sent immediately to the local emergency
department for evaluation. Patients reporting urgent conditions must be seen by a provider
within a time frame appropriate to their acuity. A categorical “no later than two working days”
time frame, which could stretch to five days over a holiday weekend, is inappropriate. At intake,
and throughout detention stays, moreover, the PBNDS should clearly specify that detainees must
have access to all medically necessary diagnostic services such as offsite radiology, or biopsy,
with strict imeliness compliance required and monitored.

In addition, the standard on required mental health services is deficient, in part because
access to specific treatment modalities is not required. NCCHC Standard J-G-04 requires that,
regardless of a facility’s size or type, on-site individual counseling, group counseling, and
psychosocial programming be provided.'” The PBNDS requires none of these. The ACLU also
recommends adherence to NCCHC Standard J-1-01, the substance of which is already
incorporated into the PBNDS on housing persons at risk for suicide,'® with respect to medical
isolation and restraints: these must be interventions of last resort, by physician order only, for the
shortest time necessary with an individual treatment plan developed.

Finally, ICE is to be commended for including a quality assurance component titled
“Health Care Internal Review and Quality Assurance.”'"” This standard, however, does not
require formal Continuous Quality Improvement (CQI) activities or clinical performance
enhancement reviews, both of which are key elements of an adequate quality assurance program.

VI.  Women’s Health
If fully implemented and enforced, the PBNDS will help ensure that women in ICIZ detention
receive necessary, potentially life-saving services.

Consistent with constitutional and professional standards, ICE is obligated to address
adequately women'’s unique health care needs, including gynecological, reproductive, and
obstetrical health care. By improving access to appropriate and necessary health care for women

S Id at § 4.3(V)(J).

1™ See NCCHC Standard J-E-02; John M. Raba, Iniake Screening & Periodic Healih Evaluations, in
Clinical Practice in Correctional Medicine (2d ed.) 41, 42-43 (Michael Puisis, ed. 2006).

1% §eec NCCHC, “Spotlight on the Standards: Basic Mental Health Scrvices.” CorrectCare (Summer
2010), available at http://www.ncche.org/resources/spotiight/24-3 hitm]

1% PBNDS, supra, at § 4.6.

" Id. at § 4.3(V)(BB).
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in ICE custody, the 2011 PBNDS, if fully implemented and enforced, will help to ensure ICE
policies satisty basic legal standards.

These guidelines are a long time coming. Currently, we are witnessing the extended
detention of increasing numbers of women, including those who are pregnant, nursing, and sole
caretakers of their families. For medical reasons, to preserve family unity, and for other
humanitarian reasons, the vast majority of these women should not be detained. ICE Director
Morton has correctly recognized that “[a]bsent extraordinary circumstances or [what ICE
understands to be] the requirements of mandatory detention, field office directors should not
expend detention resources on aliens who [are] pregnant, or nursing, or demonstrate that they are
primary caretakers of children.”*”® However, until alternatives to detention are arranged, ICE
must provide women in immigration detention with a comprehensive range of reproductive
health services and options. Although as internal ICE standards the 2011 PBNDS lack the
enforceability of binding regulations, they represent an important step towards that ultimate goal.

Previous ICE policies did not address critical reproductive health needs such as
emergency contraception, freedom from restraints during labor and delivery, and access to
abortion services. Indeed, the devastating impact on the health and fundamental rights of women
immigration detainees has been well documented by investigations revealing inadequate medical
care and related problems.109 In fact, until the 2011 PBNDS were issued, ICE policies and
practices addressing reproductive and obstetrical care afforded Zess protection for the health and
rights of women in ICE custody than was available to women in the custody of the Federal
Bureau of Prisons (BOP).!"

Not only did the lack of adequate policies unnecessarily threaten women’s health —
including maternal and fetal health — but it also exposed ICE to legal liability. For example, in
the ACLU’s Wouds class action litigation, one of the named plaintiffs, Marta Monteagudo-
Guerrero, did not menstruate for the first four months of her detention. She alleged that she

requested to see a gynecologist to discuss . . . problems with her menstrual cycle,
but did not receive an appointment . . . until the end of May 2007, several months
after the problem appeared to resolve itself. At that visit, [CCA-run San Diego

" “Civil Immigration Enforcement: Priorities for the Apprehension, Detention, and Removal of Aliens.”
(Mar. 2, 2011), available at hitp/Awww ice govidoclibmews/releases/701 1/110302washingtonde pdf
19 See, e.g., Human Rights Watch, Detained and Dismissed: Women's Struggles to Obtain Healih Care
in United Stares Immigration Detention (March 2009), available at
http:/www how org/en/reports/2009/03/1 6/dctained-and-dismissed; University of Arizona Southwest
Institute for Research on Women, Unseen Prisoners: A Report on Women in Immigration Detention
Faeilities in Arizona (January 2009), available at hitp:/sirow arizona.edy/files/UnsconPrisoners pdf;
Florida Immigrant Advocacy Center, Dying for Decent Care: Bad Medicine in Immigration Custody
(March 2009), available at hitp://www fiacfla.org/reporis/DyingForDecentCare pdf
19 See, e.g.,28 CFR. §§ 551.21-23, 570.41, and Program Statements 5200.01, 5538.05, 6070.03.
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Correctional Facility] staff informed her that the facility does not provide
detainees with referrals to gynecologists and does not cover pap smears.'!!

In a case arising at the Eloy Detention Center, the ACLU of Arizona documented the case
of a detainee named Helen who was held for one month:

For almost the entire time she was detained, she experienced severe
vaginal bleeding. She filed medical requests and told staff that this was not
normal for her monthly period, but they still did not consider her situation a
medical emergency. The bleeding became so severe that Helen experienced
blurred vision, fainting, and could not walk. Helen continued to file requests to
see a doctor. Ultimately, detention officers called a medical emergency and Helen
was taken to a local hospital, where doctors performed a complete
hysterectomy. "z

ICE’s settlement of the Woods litigation committed to providing all necessary health care to
immigration detainees beyond just emergency care, at least for its San Diego facility, and the
settlement also specified that ICE “must offer prenatal care (including medical exams, lab and
diagnostic tests, and counseling), postpartum care, and obstetrical services when necessary ™'
The 2011 PBNDS are essential to ensuring that ICE complies with minimum legal standards for
the treatment of detainees nationwide.

a. ICE is constitutionally obligated to provide women with access to appropriate and
adequate health services in a timely manner, consistent with the professional standard of
care.

The Fifth Amendment guarantee of adequate medical care described above necessarily
encompasses women’s unique health needs, including gynecological, reproductive, and
obstetrical health care. For instance, federal and state courts have consistently held that the right
to decide whether to continue or terminate a pregnancy is not lost as a condition of
confinement'™* Thus, under the Fifth Amendment, ICE is obligated to ensure that women in
immigration detention can access abortion services. Similarly, because the use of physical
restraints on pregnant women, particularly when they are in labor, delivery and post-partum

Y Woods Complaint, supra.

"2 ACLU of Arizona, In Their Own Words, supra, at 30.

12 See Woods v. Morton, No. 08-53376 (9" Cir. 2010) (Dec. 16, 2010 settlement agreement), available at
hitp Awwew aclu ore/filos/assets/2010-12-16-WoodsyMorton-Setticment Agreoment pedf

" See, e.g., Roe v. Crawford, 514 F 3d 789 (8™ Cir. 2008), cert. denied, 129 S. Ct. 109 (2008); Doe v.
Arpaio, 150 P.3d 1258 (Aniz. Ct. App. 2007), eert. denied, 128 S. Ct. 1704 (2008); Bryant v. Maffucei,
923 F.2d 979 (2d Cir. 1991); Monmouth County Corr. Institutional Inmates v. Lanzaro, 8§34 F.2d 326 (3d
Cir. 1987); Roe v. Leis, No. C-1-00-651, 2001 WL 1842439 (S.D. Ohio Jan. 10, 2001), Doe v. Barron, 92
F. Supp. 2d 694 (S.D. Ohio 1999).
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recovery is dangerous to their health and lives, this practice violates the Fifth Amendment right
to be free from inhumane treatment.!”* Indeed, a federal court jury recently awarded $200,000 in
damages to a pregnant woman taken into immigration custody by the defendant, one of ICE’s
287(g) immigration enforcement program partners, who shackled her during and after labor and
delivery.'¢

b. The 2011 PBNDS on women’s health are consistent with professional standards and
existing federal law and policy.

As noted in the 2011 PBNDS, the new guidelines are based on standards set by the
NCCHC and the American College of Obstetrics and Gynecology,117 and are comparable to,
though still not on par with, those standards enforced by the BOP.''® For example, the 2011
PBNDS make available routine age- and gender- appropriate reproductive system evaluations,
pelvic and breast examinations, Pap smear and STT tests, and mammograms, as well as access to
contraceptive services, if desired.'" Because it is well-settled as a legal matter that pregnancy in
detention constitutes a special need and requires close medical supervision, the 2011 PBNDS
require ICE: (a) to provide female detainees with access to pregnancy testing, nondirective
options counseling, and health services in accordance with their expressed decisions regarding
the pregnancy, whether they plan to carry to term or decide not to continue the pregnancy; (b) to
provide ongoing prenatal care, specialized obstetrical care for high-risk pregnancies or
complications, and safe and timely access to a medical facility for labor and delivery over the
course of their pregnancies; and (c) to ensure that women who choose to terminate their
pregnancies have access to a health provider for abortion care.'” As the Los Angeles Times has
pointed out with regard to the 2011 PBNDS’s abortion provisions, “federal prisons provide

Y3 See Villegas v. Davidson County, 2011 WL 1601480, *24 (M.D. Tenn. 2011) (the “shackling of a
pregnant detainee in the final stages of labor shortly before birth and during the post-partum recovery
violates the Eighth Amendment’s standard of contemporary decency™); see also Nelson v. Corr. Med.
Servs., 383 F.3d 522, 533 (8th Cir. 2009) (denying summary judgment for officer because shackling
pregnant prisoner during labor clearly established as a violation of the Eighth Amendment); Women
Prisoners of D.C. v. District of Columbia, 93 F.3d 910, 918, 936 (D.C. Cir. 1996) (comrectional authoritics
cannot usc “restraints on any woman in labor, during delivery, or in recovery immediately after de
livery;” prison did not challenge district court’s conclusion that “use of physical restraints on pregnant
women . . . violate[s] the Eighth Amendment™); Brawley v. State of Washingion, 712 F. Supp. 2d 1208,
1221 (W.D. Wash 2010) (denying summary judgment because shackling a prisoner in labor is clearly
established as a violation of the Eighth Amendment).

1° See Woman Shackled During Labor Awarded Damages I'vom Deputies, USA Today (Aug. 18, 2011),

"7 PBNDS, supra, at § 4.4.

"% For cxample, the BOP clinical standards for women’s health arc considerably more comprehensive
than the PBNDS, particularly with regard to preventive services such as mammograms, screening for
STDs, and Pap smcar tests. See BOP, Preventive Health Care: Clinical Praetice Guidelines. (July 2011),
available at http:/www.bop.gov/news/PDFs/phe pdf

19 PBNDS. supra, at § 4 4(V)(D).

20 1d. at § 4.3(VE)N2).
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nearly identical [abortion] access.”'? Finally, the 2011 PBNDS ensure that physical restraints
are used on pregnant women only in extraordinary circumstances, and are never used on women
in active labor or delivery.'®

These guidelines reflect common sense, compassion, and the bare minimum required by
the U.S. Constitution. If fully implemented and enforced, the guidelines will help ensure that
women in ICE detention receive necessary, potentially life-saving services.

V1. Hormone Therapy

The PBNDS on hormone therapy provides a positive starting point, but ICE also needs 1o ensure
proper training for facility staff.

The 2011 PBNDS include a provision that “[t]ransgender detainees who were already
receiving hormone therapy when taken into ICE custody shall have continued access. All
transgender detainees shall have access to mental health care, and other transgender-related
health care and medication based on medical need. Treatment shall follow accepted guidelines
regarding medically necessary transition-related care.”'” While this standard provides a positive
starting point, ICE needs to do more to ensure that problems arising in the past, such as refusing
to start people on hormone therapy who weren’t on it prior to being detained even if the
medication is medically necessary; refusing to continue people on hormone therapy if no medical
records can be produced to show that the therapy was prescribed by a doctor prior to the person
being taken into custody; failing to have medical staff who are experienced at treating Gender
Identity Disorder (GID); and failing to refer inmates with gender issues to persons outside the
facility who have such experience, resulting in detainees with GID being denied competent
evaluations or treatment.

For example, Romeo Fomai, a named plaintiff in the ACLU’s Woods class action, was
taking hormone therapy for GID since 1986. When he was transferred to SDCF in December
2006, Mr. Fomai alleged that facility staff confiscated his 30-day supply of hormones and placed
them in storage with the rest of his personal property. While at SDCF, Mr. Fomai said he was
repeatedly denied hormone therapy, pursuant to DIHS policy. After being taken off hormone
therapy, Mr. Fomai experienced the physical symptoms of withdrawal, such as extreme pain in
his breasts, hair loss, hot flashes, weight gain, and decreasing breast size. He became
increasingly depressed and withdrawn, a particular concern because Mr. Fomai has a history of
depression and was placed in a padded room at a prior correctional facility after slicing his wrists

! Editorial, “Immigration's loose rules of detention.” Los Angeles Times (Mar. 18, 2012). Compare
PBNDS, supra, at § 4 4(VYE)(2) with BOP, “Femalc Offender Programs,” available at

htip/fwww bop.sov/inmate programs/female jsp

22 PBNDS, supra, at § 4.4(V)(E).

B 1d. at § 4.3(V)(U).
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in a suicide attempt."** The Seventh Circuit Court of Appeals recently held that a Wisconsin law

prohibiting any hormonal or surgical treatment to change a person’s sex characteristics was

facially unconstitutional, noting: “Surely, had the Wisconsin legislature passed a law that . . .

inmates with cancer must be treated only with therapy and pain killers, this court would have no

trouble concluding that the law was unconstitutional. Refusing to provide effective treatment for
. . - . . »125

a serious medical condition serves no valid penological purpose and amounts to torture.

ICE should draw more explicitly on best correctional practices, including training
requirements for facility staff regarding GID. BOP has experienced the dreadful consequences
of inadequate medical treatment for GID. A prisoner in BOP custody who was denied hormone
therapy to treat her GID attempted to hang herself in her cell, then tried to cut off her testicles
with a razor, requiring seven staples to repair the injury, and finally cut off her penis with a razor
blade.'* BOP finally started the prisoner on hormone therapy and also issued and distributed a
clarification of BOP’s program statements to make it clear that BOP inmates should receive
individualized treatment plans that can include hormone therapy.'” ICE should make its
PBNDS more robust by incorporating the substance of NCCHC’s Position Statement on
“Transgender Health Care in Correctional Settings.”'® For example, NCCHC has there
concluded that “[i]deally, correctional health staff should be trained in transgender health care
issues. Alternatively, they should have access to other professionals with expertise in
transgender health care to help determine appropriate management and provide training in
transgender issues.” Such training should include all aspects of diagnosis and treatment of GID.

VIIL. Segregation, Shackling, and Use of Force

The 2011 PBNDS make some improvements to the use of disciplinary and administrative
segregation in ICE facilities, but need to go further in limiting the use of these harsh
incarceration methods which are inappropriate to use routinely in a civil detention system. The
standards take troubling steps backwards in the regulation of restraints and use of force as
compared with their 2008 predecessors.

a. Segregation

As described above in the cases of Tanya and Albert, administrative and disciplinary
segregation can easily be misused by ICE. While the 2011 PBNDS improve aspects of

' Woods Complaint, supra.
'35 Fields v. Smith, 653 F.3d 530, 356 (7th Cir. 2011), cert. denied (Mar. 26, 2012).
1% Adams v. Fed. Bureau of Prisons, 716 F. Supp. 2d 107, 109-10 (D. Mass. 2010).
127 Federal Bureau of Prisons, Memorandum for Chief Executive Officers from Rear Admiral Newton E.
Kendig to Assistant Dircctor Charles E. Samucls, Jr., “Gender Identity Disorder Evaluation and
Treatment.” (May 31, 2011).
!** National Commission on Correctional Health Care Board of Directors (Oct. 18, 2009), available at
http:/neehe orgfrosources/statements/transgender itm]
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segregation, most notably by reducing the limit for disciplinary segregation from 60 to 30 days
for a single violation — still a disproportionately lengthy period for a civil detention system —
other problems remain. For example, it is unacceptable for ICE to outsource disciplinary
segregation with only minimal oversight after a month of confinement. The PBNDS state that
“[t]he facility administrator and the Field Office Director shall review the status of a detainee in
disciplinary segregation after the first 30 days of segregation, and each 30 days thereafter, to
determine whether continued detention in disciplinary segregation is warranted.” (No such
review requirement is in place for administrative segregation at all.) If detainees are in ICE
custody, ICE’s Field Office Directors (FODs) must be directly and daily responsible for their
welfare, not content to leave detainees “out of sight and out of mind” for month-long periods.
Similarly, ICE and its FODs must participate in, and ensure compliance with due process by,
“disciplinary hearing panels,” rather than leaving disparate procedures to vary by facility.

The American Bar Association’s Criminal Justice Standards for the Treatment of
Prisoners provide an absolute floor when assessing the PBNDS, as ICE detainees are not
convicted of criminal offenses, but held in civil detention. Yet the PBNDS fall short of even the
ABA’s standards in several important respects. First, there is no requirement that a FOD
reviewing prolonged segregation present a detainee with an individualized plan for leaving the
unit. By contrast, the ABA standards require that where “[a] prisoner presents a continuing and
serious threat to the security of others, correctional authorities should develop an individualized
plan for the prisoner. The plan should include an assessment of the prisoner’s needs, a strategy
for correctional authorities to assist the prisoner in meeting those needs, and a statement of the
expectations for the prisoner to progress toward fewer restrictions and lower levels of custody
based on the prisoner’s behavior. Correctional authorities should provide the plan or a summary
of it to the prisoner, and explain it, so that the prisoner can understand such expectations.”129

Second, the PBNDS’s treatment of administrative segregation is far too permissive. The
ABA standards applicable to segregation for more than 30 days do not permit sole reliance on “a
detainee’s criminal record” for administrative segregation, as the PBNDS do. ICE should limit
all segregation to the ABA’s three categories of: (a) discipline after a finding that the prisoner
has committed a very severe disciplinary infraction, in which safety or security was seriously
threatened; (b) a credible continuing and serious threat to the security of others or to the
prisoner’s own safety; or (c) prevention of airborne contagion, with a caveat that persons placed
in segregation for medical reasons must be housed separately from other segregated detainees. "

¥ ABA, Criminal Justice Standards for the Treatment of Prisoners. (June 2011), Standard 23-2.9(b),
available at

hitp./fwww. americanbar.ors/content/dam/aba/publishing/criminal justice_section newsletteritreatment o
f prisoners_commentary website authcheckdam pdf

3914, at Standard 23-2.7(a), 23-2.6(a).
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Third, detainees with serious mental illness should never be placed in segregation.
Courts have recognized that the Eighth Amendment’s prohibition of cruel and unusual
punishments precludes subjecting prisoners with serious mental illnesses to prolonged solitary
confinement."! Instead, such prisoners should be expeditiously considered for release on
appropriate conditions of supervision. Unlike the PBNDS, the ABA standards recognize that
specialized mental health evaluations must proactively be provided to all detainees placed in
segregation, not only when and if a member of the non-specialist facility health care staft
determines that “reason for concern exists.” ICE should require at a minimum that “[n]o
prisoner should be placed in segregated housing for more than 1 day without a mental health
screening, conducted in person by a qualified mental health professional, and a prompt
comprehensive mental health assessment if clinically indicated. . . . Several times each week, a
qualified mental health professional should observe each segregated housing unit, speaking to
unit staff, reviewing the prisoner log, and observing and talking with prisoners who are receiving
mental health treatment.”'*

Finally, the PBNDS’s limitation of segregated detainees’ recreation to “outside their
cells,” rather than outdoors, conflicts with case law regarding minimum standards for convicted
prisoners, which ICE detainees are not. The Tenth Circuit Court of Appeals held that “even a
convicted murderer who had murdered another inmate and represented a major security risk [is]
entitled to outdoor exercise.”'>> The PBNDS also provide excessive leeway to facilities in
stating that “[w]hen space and resources are available, detainees in administrative segregation
may be provided opportunities to spend time outside their cells (in addition to the required
recreation periods).”134 This not only suggests that facilities with space and resources can
nonetheless choose not to provide such opportunities, but also fails to satisfy the ABA
Standards’ requirement that “[a]ll prisoners placed in segregated housing should be provided
with meaningful forms of mental, physical, and social stimulation.”%*

As a more general matter, the ACLU is troubled by ICE’s failure to place strict controls
on facilities’ use of administrative segregation. Even the outer limits for disciplinary
segregation, like the 30-day maximum for individual disciplinary violations and the FOD review
that occurs before disciplinary segregation exceeding 30 days may continue, are absent for
administrative segregation. The ACLU of Arizona has reported that administrative segregation
is often inappropriately used to isolate survivors of abuse. Release must instead be the first
option considered for individuals whom ICE determines cannot be in general population for

B See, ¢.g., Madrid v. Gomez. 889 F. Supp. 1146, 1265 (N.D. Cal. 1995).

32 ABA, Treatment of Prisoncrs, Standard 23-2.8.

133 Perkins v. Kansas Department of Corrections, 165 F.3d 803, 810 (10th Cir. 1999); see also Lopez v.
Smith, 203 F.3d 1122, 1132-33 (9th Cir. 2000) (cn banc); Allen v. Sakai, 48 F.3d 1082, 1086 (9th Cir.
1994).

3 PBNDS. supra. at § 2.12(V)(K).

'3 ABA, Treatment of Prisoncrs, Standard 23-3.8.
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administrative reasons, with appropriate conditions of supervision if necessary. Reducing the
frequency of detention would avoid documented situations such as these:

*“My client was raped in detention,” wrote an immigration attorney in April of 2009. “He
has no criminal record, and before leaving [his] home county, was raped. . . . While he was
detained in Florence, he was raped by another detainee in the bathroom. It was reported to the
police, but the prosecutor in Pinal County declined to prosecute. After the rape, he was placed in
isolation. He couldn’t eat, couldn’t sleep; just kept reliving trauma. He is completely alone, not
even a television. We can only visit him on certain days because he is in protective custody.
Everything has to be put on lock-down for him to be moved to visitation. When he is brought to
visitation (or anywhere else), he is shackled hands, feet, and waist. They refuse to take off the
shackles even to speak with me, and this is despite the fact that we are in a non-contact booth
through a glass window. And the guards stand right outside. He is also in stripes. It is so
degrading, after having been a victim, that 1 am truly outraged.”"*

* As a gay man who has suffered prior assaults, harassment and threats in his home
country and while detained in the United States, Simon is especially susceptible to harassment.
He is HIV-positive and, in order to maintain his health, requires constant medical monitoring and
an environment with minimal stress and anxiety. Simon was placed in protective custody when
he was detained in Eloy because he told officers that he had been previously assaulted and was
afraid for his safety. While there, he was made to wear an orange disciplinary jumpsuit and was
shackled any time he was taken to court or for visitation. He felt humiliated and worried that the
shackles would give the immigration judge the wrong impression and negatively affect his
immigration case. Even though Simon’s family wanted to visit him at the detention center, he
did not want them to see him in shackles. As a result of these traumas, and compounded by his
continued detention, Simon suffers from severe depression and anxiety.w7

*The ACLU also continues to be concerned that ICE’s Otay Mesa facility has a special
medical segregation unit called F-Med for severely mentally ill immigration detainees. The
ACLU of San Diego reports that some of the detainees in F-Med appear to be kept in isolation
cells (distinct from suicide prevention “safety cells”), essentially solitary confinement, for
months on end.

b. Shackling and Use of Force

13 ACLU of Arizona, In Their Own Words, supra, at 23.

¥ 1d. at 25; see also Nancy Lopez, “Transgender Immigrant Detainees Cut Off from Legal Help.” New
Amcrica Mcdia (Mar. 14, 2012) (noting that “[j]ail administrators won’t lct detainces in [administrative
segregation| out for |know vour rights| presentations . . . [so| presenters sometimes skip these detainees”),
available at hitp:/newamericamedia.org/2012/03/transgender-immigrant-detainees-cut-of f-from-legal -
help.ph

32



121

The 2011 PBNDS have regressed by deleting a provision in the 2008 standards that
prohibited use of “hard restraints” prior to a determination that soft restraints were ineffective.
The 2008 standards also mandated that facilities document soft restraint use efforts in their
incident reports. Even more dismayingly, the new standards no longer incorporate the DHS Use
of Deadly Force Policy and drop the 2008 standard that that physical force be used only as a last
resort.'**

ICE detainees have constitutional rights to be free from unreasonable and excessive use
of force.™® “The ‘reasonableness’ inquiry in an excessive force case is an objective one: the
question is whether the officers’ actions are ‘objectively reasonable’ in light of the facts and
circumstances confronting them, without regard to their underlying intent or motivation.”'* It is
undisputedly objectively unreasonable to apply restraints in a manner that causes unnecessary
pain and injury; “the right to be free from unduly tight handcuffing [is] clearly established.”""!

The abuse of shackling and use of force by facility staff is endemic in the 1CE detention
system. For example, according to reports documented by the ACLU of San Diego,

*Carlos Lopez was placed in the administrative segregation unit upon arrival at the SDCF
in December 2006. He had provided information to the United States and Mexican governments
regarding a drug cartel and was apparently placed in administrative segregation for his own
protection. For nearly ten months, Mr. Lopez alleges that he was shackled with handcuffs and
leg irons whenever he was moved to the recreation area, the medical unit, or for one of his
frequent guest visitations. The tightness of the leg irons caused Mr. Lopez pain from the start.
Yet his verbal complaints to the guards who shackled him were allegedly ignored, as were
subsequent written requests for assistance. By April 2007, the overly-tight leg irons had chewed
through the soft tissue of Mr. Lopez’s ankles, causing nearly constant bleeding. A facility
counselor took photographs of Mr. Lopez’s bleeding ankles in May 2007, Mr. Lopez eventually
stopped using his recreation time because even wearing two pairs of socks failed to alleviate the
pain caused by the leg irons.

Mr. Lopez filed a written grievance regarding the painful shackling in July 2007 and
another in August 2007. Neither was answered. Despite SDCF authorities being on notice of
Mr. Lopez’s pain and injury, the manner of shackling was never modified. It is not clear why

%2008 standard available at http://www.ice gov/doclib/dro/detention-

standards/pdtjuse_of foree and restraintspdf, 4,2, 1.

13 See Bell v. Wolfish, 441 U.S. 520 (1979); ¢f Hudson v. McMillan, 503 U.S. 1 (1992); see also Gibson
v. Couniy of Washoe, 290 F.3d 1175, 1197 (9Lh Cir. 2002).

Y Graham v. Connor, 490 U.S. 386, 397 (1989).

"' Vondrak v. City of Las Cruces, 535 F.3d 1198, 1209 (10™ Cir. 2008) (intcrnal quotation marks
omitted); see also Wall v. County of Orange, 364 F.3d 1107, 1112 (9" Cir. 2004); Lal.onde v. County of
Riverside, 204 F.3d 947, 960 (9"l Cir. 2000); Palmer v. Sanderson, 9 F3d 1433, 1436 (9th Cir. 1993);
Hansen v. Black, 885 F.2d 642, 645 (9" Cir. 1989).
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Mr. Lopez — who was classified at the lowest level of dangerousness when released from
segregation into the general SDCF population in September 2007 — was shackled at all during
this period. Each of Mr. Lopez’s ankles is now marked with three dark scars, all the size of'a
quarter or larger.

+Jose Arias Forero was subjected to a distinct but equally troubling form of shackling.
Mr. Forero arrived at SDCF around March 2005 from the El Centro Service Processing Center
with an untreated torn rotator cuff. He was immediately placed in the segregation unit pending
determination of where to house him permanently. Every time Mr. Forero wished to shower
while in segregation, he alleges that CCA guards pulled his arms behind his back and cuffed
them in that position. This aggravated Mr. Forero’s torn rotator cuff, causing him great pain.
Mr. Forero’s daily complaints about pain to the guards who shackled him allegedly produced no
change in the way he was shackled. A doctor eventually saw Mr. Forero regarding his torn
rotator cuff. The doctor issued a medical order that Mr. Forero was to be handcuffed in front of
his body, rather than behind, so as to not cause him pain. A surgery later repaired Mr. Forero’s
torn rotator cuff. Mr. Forero was then moved out of segregation into the general population.

Towards the end of April 2006, Mr. Forero was ordered back to segregation, allegedly
for raising awareness among detainees about the pro-immigrant May Day marches being planned
across the country. When staff arrived to shackle him for transportation to the segregation unit,
Mr. Forero placed his hands in front of his body, consistent with the medical order. He says he
was told to put his arms behind his back, and his protests about the medical order were ignored.
An assistant warden instead ordered a guard to “get” Mr. Forero. The guard took Mr. Forero to
the ground by putting his knee into Mr. Forero’s back and pulling back on Mr. Forero’s arms.
Mr. Forero heard his repaired shoulder pop under the pressure of the guard’s force and cried out
in pain. The guard then cuffed Mr. Forero’s hands behind his back and lifted Mr. Forero, who
was then crying and screaming, by his arms. More excruciating pain shot through Mr. Forero’s
shoulder as he was lifted and carried by his arms to the medical unit. At the medical unit, a
doctor ordered that the cuffs be removed. An MRI taken ten to fifteen days later showed that
Mr. Forero’s once-repaired shoulder had been re-torn.

*Mauricio Acuna-Garcia alleges he was similarly injured through shackling-related use of
excessive force. On October 28, 2008, Mr. Acuna-Garcia was put in segregation for fifteen days
for being implicated in the theft of a fire extinguisher pin. At the end of this period, he met with
the CCA chief of security at SDCF, who allegedly informed him, “When 1’'m ready [to let you
out of segregation], I'll let you know.” After the meeting, a guard escorted Mr. Acuna-Garcia
back to his cell. Once in his cell, Mr. Acuna-Garcia placed his hands and wrists out through a
slot in the cell door in order to have his handcuffs removed. The guard, he says, instead pulled
up on Mr. Acuna-Garcia’s arms, causing pressure and pain in his wrists. Mr. Acuna-Garcia told
the guard that this hurt several times. The guard finally freed Mr. Acuna-Garcia’s right arm from
the handcuffs. Rather than remove the left arm cuff, the guard allegedly pulled back with all his
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weight on Mr. Acuna-Garcia’s left arm. This twisted Mr. Acuna-Garcia’s body around until he
was smashed up against the slot and the door, his left arm sticking out of the slot at a painful
angle.

The unnecessary force left Mr. Acuna-Garcia’s arm and shoulder bruised purple and
black and caused him pain for weeks. He filed an internal complaint about the incident but
received no response. Mr. Acuna-Garcia also suffered bleeding and scarring on his ankles from
over-tight leg irons. His complaints about this have produced no change in the type or manner of
leg shackles used. Like Mr. Lopez, his attempts to abate the pain of the hard shackles by
wearing two pairs of socks have proven ineffective.

Detention facility staff have also assaulted detainees without using shackles. In one Los
Angeles case,

*Mohammad Mirmehdi was badly beaten in retaliation for seeking to assist a fellow
detainee whose medical condition was being mocked. According to a press account, the incident
“began because guards delayed assistance to an ailing detainee who was begging to be taken to
the bathroom. The detainee, Abdel Jabbar Hamdan, said in an interview that he has several
medical conditions, including diabetes and kidney stones, and that [a guard named] Lopez
taunted and mocked him. ‘I said, “Please let me go to the bathroom,” I was crying,” Hamdan
said. ‘T was holding my stomach in extreme pain. Everyone see me crying. He was laughing at
me. He said if you need to do it so badly why don’t you do it on the floor. Then you have to
cleanit. Isaid, “Please, I'm an old man, let me go, please.” He was eventually taken to the
bathroom.” Mohammad’s brother, Mostafa, who was also in detention, “had been troubled by
Hamdan’s cries for help and asked Lopez about it, along with his name, presumably to report the
guard’s conduct. Lopez became irate [and] Mohammad Mirmehdi asked Lopez why he was
yelling at his brother. Lopez then attacked, beating and choking Mohammad . . . . ‘“Mohammad
was saying, “You are killing me, you are killing me!” 142 Despite ICE’s claim that Mr.
Mirmehdi was not seriously hurt, his ACLU of Southern California lawyer said Mirmehdi had
bruises on his throat and under his ears, cuts on his face, and welts on his arms.”"*

The 2011 PBNDS’s retreat on restricting restraints and the use of force more generally is
alarming and sends a message to abusive staff that their actions will be tolerated. The ACLU
urges ICE immediately to revise these standards and restore protections to detainees who are at
the mercy of facility staff.

IX. Limited English Proficiency

' Kclly Thornton, “U.S. investigating fight between 9711 detainee and guard.” San Dicgo Union-Tribune
(Mar. 10, 2005), available at
hitp://www signonsandiego com/uniontrib/200303 10/news  1nlObrothers html
143 Id
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The ACLU will carefully monitor ICE’s commitment throughout the PBNDS to translate
written materials for detainees and ensure oral interpretation. There is an acute need for
improvement in this area. The ACLU of Wisconsin reports that the Dodge County Detention
Facility in Juneau, Wisconsin, a principal immigration detention facility for the state, has few if
any staff who speak Spanish despite the prevalence of that language among the detained
population. The ACLU of Georgia has received reports from immigration detainees at the Cobb
County jail of “a lack of interpreters available to facilitate communication between detainees and
jail personnel. Many people are coerced to sign documents they do not understand.”'** That
affiliate’s monitoring of the Stewart Detention Center, in concert with Georgia Detention Watch,
cites an unnamed source who asserted first-hand knowledge of facility operations and alleged
that when disciplinary segregation hearings were held (sometimes they were skipped altogether),
they were often conducted without a bilingual hearing officer.'*

1t is also vital that ICE fully implement the PBNDS’s requirement that in the context of
medical care “[o]ral interpretation or assistance shall be provided to any detainee who speaks
another language in which written material has not been translated or who is illiterate.”'* This
requirement is crucial in light of the potential gap regarding oral communication beyond the
fixed translations of written documents. Consider, for example, a detainee who wishes to ask
questions about an informed consent form.

Inadequate language access for medical care can have dire consequences. Y For
example, Claudia Leiva Deras, the Nebraska woman who alleges being sexually assaulted while
an immigration detainee, notes in her complaint that she “remained silent during these four
months because none of the guards spoke Spanish, there were no signs or presentations about
reporting sexual abuse, and she feared recrimination and harm to her family.”148 Under the
American Public Health Association’s standards, “[i]t is the institution’s responsibility to
maintain communication with the prisoners; therefore, personnel must be available to

. . . . e 1149
communicate with prisoners with language barriers.

X. Religious Freedom

" Azadeh Shahshahani (ed.), 7error and Isolation in Cobb: How Unchecked Police Power under 287(g)
Has Torn Families Apart and Threatened Public Safery. (ACLU Foundation of Georgia, Oct. 2009), 17.
"% Georgia Detention Watch, “Report on the December 2008 Humanitarian Visit to the
Stewart Detention Center.” (2009), available at
htp/fwww.acluga.org/Georgia Detention Watch Report on Stowart.pdf
14 PBNDS. supra, at §§ 4.3-4.4.
7 See generally Nina Bernstein, “Language Barricr Called Health Hazard in ER.” New York Times
(Apr. 21, 2005) (giving examples of faulty medical care resulting from language access problems).
'8 Leiva Deras v. Brueggemann (D. Ncb. Jan. 3, 2012), available at
http:/www.aclunebraska.ors/images/attachments/Leiva Deras_Complaint.pdf
!4 American Public Health Association, Task Force on Correctional Health Care Standards, “Standards
for Health Scrvices in Correctional Institutions.” (2003), 27.
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The ACLU commends ICE for its 2011 PBNDS on religious freedom. The standards
favor broad accommodations for religious exercise, commit to equal treatment, provide access to
external clergy and volunteers where necessary, permit detainee preachers, accommodate new or
unfamiliar religious practices, protect religious property (including apparel), and provide
religious diets.

XL Conclusion

The ACLU praises ICE for the time and attention to detention standard reform that the
2011 PBNDS represent. They contain much that would constitute progress if properly
implemented. As this statement shows, however, ICE long ago forfeited any confidence in its
stewardship of detainees and must not be given any benefit of the doubt on matters such as
PREA implementation. In telling detainees’ stories, the ACLU bears witness to their suffering
and reaffirms its vigilance on behalf of those currently in detention. 1CE’s shortcomings have
serious inhumane and unconstitutional consequences; without adherence to and improvement of
the 2011 PBNDS in the areas discussed here, and beyond, more harm will surely come to pass.
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information gleaned from the documents we have thus far received is surely just the tip of the
iceberg, and while these documents generally describe allegations rather than proven incidents,
the results summarized above nonetheless paint a very instructive picture about how widespread
this problem is and how vulnerable to abuse immigration detainees can be.

The documents obtained through the Freedom of Information Act request contain nearly 200
allegations of abuse in immigration detention facilities across the nation. And given that sexual
abuse is a problem that is widely underreported in the outside world, there’s little question that
number does not fully represent the scope of the problem. But one thing is clear: the sexual abuse
of immigration detainees is not an isolated problem, limited to one rogue facility or merely the
result of a handful of bad apple government contractors who staff some of the nation’s
immigration detention centers. As our documents show and the map above depicts, while centers
in Texas resulted in the largest number of allegations, sexual abuse allegations have come from
nearly every state that houses an immigration detention center. The data crystallizes the urgent
need for the government to admit just how pervasive a problem sexual abuse is in its
immigration jails and to take immediate steps to ensure that all detainees are protected.

By scrolling over each state, you can see how many allegations from that state are shown in the
documents and each of the individual facilities from which complaints have been received. Click
on the state for more detailed information. For more information about the methodology used to
arrive at the information above, and how allegations were counted, please visit

https:/www.aclu. org/sexual-abuse-immigration-detention-facilitites-methodology.

*  Allegations of Abuse where the state is unclcar

30 allegations
Examples of alleged incidents regarding this facility

*  Complainant alleged that h/she was made o strip naked in front of two other individuals, then mocked and
sexually harassed. (Complaint Reccived: 03/2007)

e Complainants allcge that they were raped while in [CE custody and that [CE officials did not take their
complaints scriously. (Complaint Reecived: 04/2007)

* In transit belween two delention [acilitics, the officer in charge of making the transfer allegedly took the

subject detainee to his/her residence and proceeded to have sex with him/her against his/her will. (Incident
dale: 09/2007)

s Alabama
»  Facilities Unknown
3 allegations
Examples of alleged incidents regarding this facility

* Complainant alleged being repeatedly raped and sexually assaulted by other detainees in the facility.
(Complaint Received: 03/2009)

* Arizona
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»  Florence Correctional Center
1 allegations
*  Florence SPC
1 allegations
Examples of alleged incidents regarding this facility
»  Rcport circulated alleging a scexual relationship between a detainee and an unknown 1CE olficer. (Report
Reccived 9/9/2009).
*  Pinal County Adult Detention Center
6 allegations

Examples of alleged incidents regarding this facility

o Complainant alleged that two corrections officers informed other inmates that he/she is homosexual.
Complainant alleedly now fears for his/her safety because h/she has been physically and sexually assaulted
in the past because of his/her homosexuality (Complaint Received: 6/11/09)

o Complainant alleged that detention officer physically/sexually assaulted her during an aggressive pat-down
search when officer squeezed detainee's breasts and genital area unnecessarily hard. (Complaint Received:
1/29/2010).

* Eloy Detention Center
8 allegations
Examples of alleged incidents regarding this facility

o Officer allegedly witnessed potential sexual assault when he observed detainee grabbing the buttocks of
other detainee while exiting cell. (Complaint Received: 11/6/2010).

s California
» El Centro Service Processing Center
1 allcgations
Examples of alleged incidents regarding this facility
*  Complainant alleged that he/she has been the victim of discrimination, emotional and physical abuse, and
was raped twice while handcuffed by guards at this facility before transfer. (Comiplaint received 05/2007)
*  Yuba County Jail
1 allegations
o Santa Ana City Jail
3 allegations

Examples of alleged incidents regarding this facility
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o Complainant alleged h/she was inappropriately strip-searched. then denied personal hygeine items.
(Complaint Received: 02/2010)

o Complainant alleges that h/she was sexually assaulted while in transit to court by another detainee.
(Complaint Received: 04/2011)

s Otay Detention Facility
4 allegations
Examples of alleged incidents regarding this facility

+  Complainant allcged that he/she was scxually assaulted by cell-ate while he/she was sleeping. (Complaint
Received: 07/12/2010)

» Complainant allcges (hat [cllow detaince inappropriately touched his/her genilals in an act of unwanted
sexual conduct, and threatened to hurt complainant il h/she reported the incident. (Complaint Received:
11/15/2009)

s Complainant currently a detainece al Otay alleged that h/she was raped by a police officer while being
transporicd (rom police department o local jail. (Complaint Received: 4/2/2010).

s Facilities Unknown
8 allegations
Examples of alleged incidents regarding this facility

e Complainant alleged that h/she was repeatedly touched inappropriately while detained. (Complaint
Reccived: 10/2007)

» Colorado
* Denver Contract Detention Facility
1 allegations
Examples of alleged incidents regarding this facility
e Complainant alleged that h/she was subjected to verbal and sexual abuse by cellmate and other fellow
detainees. and detention official ignored his/her complaints. (Complaint Received: 4/26/2010).
s Facilities Unknown
3 allegations
Examples of alleged incidents regarding this facility
s Animmigration attorney reported multiple alleged incidients of his/her client being sexually harassed while
in ICE custody.(Complaint Received: 12/2007)
¢ Complainant alleged that he had been verbally and sexually abused by fellow detainees. (Comipliant
Received 4/3/2010).
» Florida
+  Baker County Facility

1 allegations
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¢  Glades County Detention Center
1 allegations
Examples of alleged incidents regarding this facility
o Complainant alleged that h/she was forced by cell-mate to engage in an unwanted sexual encounter, and
(hat cell-mate threatened to hurt him/her i h/she refused. (Complaint Reccived: 3/23/2010).
o Wakulla County Facility
2 allegations
¢ Krome Service Processing Center
3 allegations
Examples of alleged incidents regarding this facility
»  Complainant alleged that h/she was sexually assaulted during a pat-down search by contract officers.
(Complaint Received: 8/21/2009).
e Facilities Unknown
5 allcgations

Examples of alleged incidents regarding this facility

¢ Deputy sheriff allegedly intimidated 8 undocumented immigrants into performing sexual acts. (ICE
Investigation Commenced 8/14/2009).

* Georgia
*  Stewart Detention Center
1 allcgations
Examples of alleged incidents regarding this facility

¢ Complainant alleged that his/her roommate first drugged him, then pulled down his/her pants and applied
creant to his/her buttocks. (Complaint Received: 1/20/2010).

» [llinois
*  McHenry County Adult Correctional Facility

2 allegations
Examples of alleged incidents regarding this facility

e Complainant alleged h/she was lorced to shower and usc (he toilet in full view of many other detainees of
the opposile sex and was groped by jail stalT. (Complaint Received: 07/201()
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o Complainant alleged that h/she was subjected to sexual. physical, and verbal abuse by detention officers as
a result of transgender identity. including being inapproprately groped, denied HTV medication, and
tepeatedly taunted. (Complaint Received: 4/30/2010).

*  Tri-County Detention Center
2 allegations

o Louisiana

s LaSalle Detention Facility
1 allegations
Examples of alleged incidents regarding this facility

o Complainant alleged that h/she was forced to perform oral sex on a cortectional officer while being held in
a segregation cell. (Incident date: 03/2009)

s Complainant alleged that staff officer touched him/her innappropriately during pat-down contraband
search. (Complaint Received: 9/10/2009).

s QOakdale Federal Detention Center
1 allegations

o Massachusetts

*  Plymouth County Correctional Facility
1 allegations
Examples of alleged incidents regarding this facility

*  Complainant alleged that on one occasion, h/she was stripped naked, sexually humiliated, and exposed to
freezing cold and unsanitary conditions in solitary confinement. (Complaint received: 07/09/2007)

»  Suffolk County House of Corrections (South Bay)

1 allegations

Examples of alleged incidents regarding this facility

o Complainant alleged that an officer sexually assaulted him/her, then pulled down his/her pants in the
cafeteria of the detention center and brought other detainees in to look at him/her. (Complaint received:
08/17/2010)

s Maryland
e  Facility Unknown
1 allegations

Examples of alleged incidents regarding this facility
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o  Complainant alleged the sexual assault of a detainee by and ICE agent during a raid in Annapolis.
(Complaint Received: 06/2008).
* Michigan
s Calhoun County Correetional Center
1 allegations
Examples of alleged incidents regarding this facility

» Complainant allcged scxual harrassment by two deputics who suggesicd that the detainces should have sex
with cach other.(Complaint Received: 10/2008)

» New Jersey

e Facility Unknown
1 allegations

»  Facilities Unknown
1 allcgations

s  Hudson County Correctional Facility
2 allegations
Examples of alleged incidents regarding this facility

»  Complainant alleged that h/she was stripped naked. sprayed with pepper spray on his/her genitals. and
sexually assaulted. (Complaint Received: 04/2010)

» New Mexico
»  Otero County Processing Center
4 allcgations
Examples of alleged incidents regarding this facility

s Complainant alleged that while aggressively being searched before boarding a bus, a corrections officer
lifted her shirt to expose her breasts to 40 other male detainees. (Complaint Received: 03/2010)

o Complainant alleges that Iv/she is being sexually assaulted and harassed by fellow detainees because of
his/her sexual ericntation. Officers in the facility allegedly have offered to put him/her in solitary
confincment for "salcty." (Complaint Received: 09/2010)

* Nevada

o North Las Vegas Detention Center
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1 allegations
Examples of alleged incidents regarding this facility

»  Complainant alleged that h/she was the victim of attempted sexual assault by a correctional officer.
(04/30/2010)

o New York
»  Orange County Correctional Facility
2 allegations
Examples of alleged incidents regarding this facility
o Complainant alleged that h/she was subjected to inappropriately sexual touching by cellmate.(Complaint
Received: 11/05/2009)
*  Facilitiecs Unknown
3 allegations
» Pennsylvania
+ Lackawanna County Prison
1 allegations
*  Pike County Correctional Facility
1 allegations
*  York County Prison
3 allegations
Examples of alleged incidents regarding this facility

¢ Complainant alleged that he had been subjected to physical and sexual abuse by a York County prison
official who had twice struck him in the face and pulled down his pants, tugged on his genitals, and ordered
him to say "uncle." (Complaint Received: 1/20/2010).

Facility Unknown

1 allegations

» Rhode Island
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Carolina

Facility Unknown

1 allegations

Examples of alleged incidents regarding this facility

Complainant alleged that fellow detainee and patient subjected him/her to a "forced sexual encounter.”
(Complaint Received 7/28/2010).

» Tennessce

e Texas

Facility Unknown
2 allcgations

Complainant alleged the I/she had been sexually assaulted while in his/her bed by [cllow detainee.
(Complaint Received 9/3/2009).

Johnson County Detention Center

1 allegations

Houston Contract Detention Facility

2 allegations

Polk County Adult Detention Center

2 allegations

Laredo Contract Detention Facility

3 allcgations

Examples of alleged incidents regarding this facility

An ICE officer is alleged to have shoved a detainee against a wall and fondled him/her. (Complaint
Received: 04/2008)

On more than one occasion, correctional officers allegedly requested a striptease dance from a detainee.
These officers allegedly were aware that the detainee was formerly employeed as an exotic dancer at a local
club. (Complainl Reccived: 11/2008)

South Texas Detention Facility

4 allegations

Examples of alleged incidents regarding this facility
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Detainee alleged that h/she was raped, reported the incident, then was transferred to Port Isabel Service
Processing Center, where h/she has since attempted suicide and was placed in isolation. (Complaint
Received: 05/29/2007)

Complainant alleged that h/she was the victim of numerous sexual assaults. (Complaint Received: 01/2008)
Complainant alleged that h/she was assaulted in the shower area, where I/she was forced to perform oral
sex on an officer, dragged by his/her hair and then penetrated by the officer without a condom. (Complaint
Received: 06/2009)

T. Don Hutto Residential Center

5 allegations
Examples of alleged incidents regarding this facility

A [emale detaince allegedly was sexually assaulied by an officer. (Complaint Reccived: 05/2007).
Port Isabel Service Processing Center

6 allegations
Examples of alleged incidents regarding this facility

An ICE detainee alleged that h/she was raped by an officer, then placed in isolation as punishment for
reporting the incident. (Complaint Received: 08/2007)
El Paso Processing Center

8 allegations
Examples of alleged incidents regarding this faeility

A detainee alleged that h/she was inappropriately touched in the groin area and butt at his/her residence by
an ICE officer on the morning of his/her arrest. (Complaint Received: 07/2008)

Complainant alleges that fellow detainee repeatedly made unwanted physical and verbal sexual advances
toward him/her while sharing dorm. (Complaint Received: 7/21/2010).

Willacy Detention Center

12 allcgations
Examples of alleged incidents regarding this facility

Complainant alleged that detainees were being raped by corrections officers. (Complaint Received:
06/2009)
Facilitics Unknown

13 allegations
Examples of alleged incidents regarding this facility

Complainant alleged that h/she was asked by an officer [or a photo and contact information so that Ivshe
could "gel together" after being released.(Complaint Received: 04/2007)

ICE Sccurity Officer is alleged to have sexually abused three detainees. (Complaint Reecived: 05/2008)
Complainant alleged that h/she had been in an ongoing sexual relationship with an 1CE officer, who had at
onc time sexually assaulted him/her during his/her slay in incdical center

Prison official cimployed by conitractor allegedly had engaged in sexual intercourse with a detaince minor.
(Report Rececived 4/1/2010)
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Complainant alleged that h/she was forced to perform oral sex on a border patrol officer in exchange for
being allowed to remain in Texas. (Complaint Received: 1/26/2010).

* Virginia

Rappahannock Regional Facility

2 allegations

Examples of alleged incidents regarding this facility

Cormplainant alleged that h/she was repealedly sexually harassed and assaulted by his/her cellmale, but
his/her complaints were repealedly ignored by ofTicers in the detention facility. (Complaint Received:
16/2010)

Hampton Roads Regional Jail

5 allegations

Examples of alleged incidents regarding this facility

Complainant alleged that h/she was raped by unidentified fellow detainee. (Complaint Received 4/20/2010)
Complainant alleged that h/she was sexually assaulted by a fellow detainee wielding a knife, and was also
physically attacked by a friend of the initial assailant. (Complaint Received: 10/26/2009).

= Washington

Tacoma Northwest Detention Center
4 allegations
Examples of alleged incidents regarding this facility

Complainant alleged that h/she was repeatedly raped, assaulted, and harassed by the same individual at the
facility. (Complaint Received: 04/2011)

Complainant alleged that he/she was sexually assaulted and beaten by a group of fellow detainees in the
bathroom area of the facility, resulting in several injuries requiring medical attention. (Complaint Received:
5/24/2010).

Facilitics Unknown

1 allcgations
Examples of alleged incidents regarding this facility

Complainant alleged that fellow detainee had sexually harassed him, leading to a physical altercation
between them. (Complaint Received 1/19/2011).

® Wisconsin

Kenosha County Detention Center
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1 allegations
Examples of alleged incidents regarding this facility

Complainant alleged that h/she was physically and sexually abused by inmates while detained. (Complaint
received 12/2009)
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Misplaced Reliance on the U.S. Penal Model for Civil Immigration Detention

ICE does not operate a penal system. ICE has the authority to detain people suspected of being in
the United States in violation of immigration laws or who have been found to be removable and
are awaiting deportation.! The purpose of TCE detention is to ensure appearance at hearings and
for removal, not to punish.

Despite this, ICE relies on a penal detention model® which fails to achieve the stated purpose of
detention at a cost of over $2 billion annually. As Dr. Dora Schriro explained in her 2009 report:
“With only a few exceptions, the facilities that ICE uses to detain aliens were built, and operate,
as jails and prisons to confine pre-trial and sentenced felons. ICE relies primarily on corrections
incarceration standards designed for pre-trial felons and on correctional principles of care,
custody, and control. These standards impose more restrictions and carry more costs than are
necessary to effectively manage the majority of the detained population.”

People detained by ICE wear prison uniforms, are regularly shackled during transport and in
their hearings,® are held behind barbed wire,* and may be locked in their cells up to 18 hours
each day.’ People in detention often face barriers to communicating with their family, counsel,
or other support systems.® Depending upon where they are detained, they may not be permitted
contact visits with family.” Immigrants in detention may be held for prolonged periods of time
without access to the outdoors.® People detained on allegations of civil immigration status
violations routinely are commingled with individuals convicted in the general criminal justice
system.” Use of solitary confinement, sometimes for prolonged periods of time, is permitted and
routine. Administrative and disciplinary segregation, both used in ICE detention facilities, mirror
punitive forms of solitary confinement imposed in the penal context.®

Scope of Migrant Detention in the United States

The U.S. immigration detention system is an enormous operation which has become a
cornerstone of immigration enforcement in the United States. The Department of Homeland
Security reports that in 2010 approximately 363,000 foreign nationals were detained by ICE."!
People detained on civil immigration status violations are held in over 250 jails, prisons, and
secure detention centers around the United States,'” operated variously by ICE, state and local
governments, and private prison corporations."

The number of beds available each day for detention in ICE custody has nearly doubled in the
past seven years, from 18,000 beds in 2004 to 33,400 beds in 2011." The number of people who
pass through the ICE detention system has nearly doubled as well from 209,000 in 2001 to
392,0(]){0 in 2010." Approximately 2,700 new beds have been added to the system since July
2009."

Federal expenditures on ICE detention have grown 134% in the past seven years, from $864
million to $2.02 billion.'” The Obama Administration’s FY2012 request amounts to expenditure
of $5.5 million per day on ICE detention,'®

The private prison industry has played a significant role in the growth of these budgets by
advocating for the expansion of immigration detention and enforcement policies at the federal
and state levels. A 2011 report by Detention Watch Network notes that “[a]lthough private
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corporations have long exercised influence over detention policy in a variety of contexts, a recent
accumulation of evidence indicates that the main contractors involved in the explosive growth of
the immigration detention system have been involved in heavy lobbying at the federal level.”
The report finds that “[iJn 2009 ICE had an adult average daily population (ADP) of 32,606 in a
total of 178 facilities. Of these, 15,942 detainees — or 49% — were housed in 30 privately-
operated detention centers.” "

Mandatory detention laws enacted in 1996 have contributed to the skyrocketing growth of
detention as an immigration enforcement tool. Sixty-six percent of the 31,075 people detained on
September 1, 2009, were subject to mandatory detention.”” At the same time, ICE fails to
exercise discretion to release those people not subject to mandatory detention laws.”" Indeed,
ICE increasingly relies on detention as the only way to guarantee appearance for hearings despite
the availability of alternatives to detention. ICE has also failed to adequately fund or use
alternatives to detention, despite findings that alternatives to detention cost significantly less®
and “yield 93 percent to 99 percent appearance rates before the immigration courts.”

Lack of Appropriate Standards for Detention Facilities Result in Harm

ICE’s proposed detention standards, the 2011 Performance Based National Detention Standards,
fall short of providing necessary accountability for the ICE detention system, which has
demonstrated a failure over the past decade to ensure the safety and dignity of those in detention.
These standards have significant deficiencies in monitoring and oversight, little transparency,
and no consequences for non-compliance with standards.™

Highly publicized and tragic cases illustrate a systemic disregard for the rights to necessary
medical care in detention, humane conditions of detention, and treatment respecting basic
human dignity. Between 2003 and December 2011, ICE reported 127 deaths of non-citizens in
their custody.”* Shocking reports of the United States’ failure to screen for illness and failure to
provide care to ill or injured persons in its custody abound.?® Appropriate psychological and
medical services for torture survivors are universally unavailable.”’

“One detainee, a legal permanent resident, had been diagnosed with bipolar
disorder, post-traumatic stress disorder, and severe depression prior to her
detention. Her mental health issues were not diagnosed when she was first
detained by ICE in August, 2006, and during her 18-month detention her mental
illness continued to go undiagnosed and untreated. Guards at the South Texas
Detention Center ridiculed her by telling her she was not truly sick, she was
faking her illness, that she had no rights in the United States, and that she would
be deported to Mexico.”*

“Even though I was showing many symptoms, no one offered me any medical
attention. [...] 1 was so sick that | was delirious, vomiting, had no appetite, a
strong head ache, fever, 1 was very cold, and 1 had a cold sweat. In my cell there
are more than forty people who are sick. As far as I know, no one in my cell has
had a blood test or any lab testing done.””

330 Second Avenue South @ Suite 800 e Minneapolis, MN 55402 e USA
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“When I came to this detention center, no one gave me a medical examination. 1
informed them that I had leukemia and diabetes, but up to this point, I have not
received treatment for my cancer nor my diabetes. I have never had a blood test
for my diabetes, and I'm only given a blood sugar test once a month.”*

The Women’s Refugee Commission has documented many instances of delayed or denied
medical care. Women in one Arizona facility reported “that medical treatment was often
degrading: they are frequently told by medical staff that they are criminals who are not entitled to
care; other detainees are used as interpreters, including during mental health consultations;
medical staff deny their complaints of depression or anxiety and refuse them medication for
these conditions, even when they had been receiving treatment at a previous facility.”*' The
Florida Immigrant Advocacy Center reported that, “Conditions of medical care have been
deteriorating, funding is inadequate, detention is not cost effective, ICE oversight of detention
facilities is lacking, detention facility staff often treats detainees cruelly, detainees are transferred
in retaliation, and essential healthcare is often delayed or denied.”*

A March 2011 report by the Department of Homeland Security’s Office of Inspector General
reports that while the ICE Health Services Corps (“THSC™) serves as medical authority for ICE,
deficiencies call into question the effectiveness of care, particularly regarding provision of
mental health care. The OIG reports that IHSC staffs only 18 of the approximately 250 facilities
holding people in ICE custody, resulting in limited oversight and monitoring, and that even in
those facilities which they staff, effectiveness is limited by persistent staff vacancy rates. The
report finds that facilities were not always capable of providing adequate mental health care to
ICE detainees.* Detention facilities lack the capacity to provide adequate care for the increasing
number of people in detention and struggle to fill open medical positions.*

Medical and mental health issues are exacerbated by the lengthy and indefinite periods of
detention endemic in the immigration detention system. Many people in ICE custody are held in
county jails or other facilities designed for short-term stays by people in pre-trial criminal
custody. These facilities lack the screening, protocols, personnel, and facilities to deal with
people detained by ICE whose average length of stay is over 30 days.™

Sexual abuse of migrants in detention is a problem of serious concern. Over 200 reported
complaints of sexual abuse have been filed by immigrant detainees in the past five years,*® which
advocates believe reflect a fraction of the problem.’” Women make up 9 percent of the
immigration detention population.*® Some of these women are “victims of trafficking, survivors
of sexual assault and domestic violence, pregnant women, and nursing mothers.”* Human
Rights Watch has identified “more than 15 separate documented incidents and allegations of
sexual assault, abuse, or harassment from across the ICE detention system, involving more than
50 alleged detainee victims.”*® These figures likely understate the extent of sexual harassment
and abuse in ICE facilities, as people in detention “face a range of obstacles and disincentives to
reporting, from a lack of information about rules governing staff conduct, to fear of speaking out
against the same authority that is seeking their deportation, to trauma from the abuse in detention
and posiibly from violence and other abuse they have previously suffered in their countries of
origin.””

330 Second Avenue South @ Suite 800 e Minneapolis, MN 55402 e USA
Tel: 612.341.3302 » Fax: 612,341.2971 = Email: hrights@advrights.org  www.theadvocatesforhumanrights.org



143

The Bureau of Justice Statistics collects data on sexual abuse in custodial settings. But its data on
ICE detainees are limited to facilities that are “run by or exclusively for” ICE, and therefore
exclude “sexual violence, abuse, and harassment of immigration detainees in the hundreds of
jails and contract facilities in which ICE rents a portion of the bed space. This is a notable
omission, both because of the number of such facilities used by ICE and because the rates of
substantiated sexual violence are four to five times higher in state prisons, local jails, and
privately operated jails, than in federal prisons, according to the 2006 BJS survey.™*
“Department of Homeland Security, the agency in charge of immigration detention, is not
mandated under law to publish data on sexual violence, and has not done s0.7%

The ACLU reports disturbing accounts of rape of women detained by ICE. An excerpt from one
woman’s account states:

He hurriedly shoved anything that was on the floor of the front area of the van and
motioned for me to lay down on my back. T refused. When he saw that T wasn’t
going to cooperate, he went to the back of the van. He pushed my things off the
seat in the cage inside the van and gestured for me to get back in. I complied. He
followed me into the van. Itold him I would report him if he continued to touch
me and he pushed me into the van. T was crying and I thought it was the end of
my life. [ thought he was going to kill me. I thought [ should have stayed in my
home country if my life was going to end like this because at least T would have
had more time with my children. He got in the cage with me and started unzipping
his pants and pulling off my clothes. He exposed himself to me. He was angry
that T would not take off my clothes. T kept yelling, saying that if he didn’t stop T
would tell someone.**

“Although federal law now criminalizes sexual contact between guards and detainees, the
prohibition on such conduct is far from clear at the facility level. Advocates report that detainees
sometimes deny knowledge of sexual misconduct at their facility, but will refer to ‘alliances’
between detainees and guards based on sexual relationships.”*” While United States’ federal law,
known as the Prison Rape Elimination Act (“PREA”), is in effect, recently proposed rules which
would exempt immigration detention facilities from PREA have raised serious concerns. Despite
Congressional intent of the 2003 Prison Rape Elimination Act to apply to all types of
confinement, including confinement of immigrants in immigration detention, the rules proposed
by Attorney General Eric Holder in June 2011 explicitly stated that they would not be applied to
immigration detention. Justifications for this exclusion included that the Department of Justice
cannot create rules for the Department of Homeland Security (the federal department with
jurisdiction over immigration detention) and the Department of Health and Human Services
(which has jurisdiction over the custody of unaccompanied alien children), as well as that the
Department of Homeland Security already has its own policies to prevent sexual assault in
detention. Ongoing advocacy around this issue has pushed for inclusion of all immigration
detention4(in the Department of Justice’s final rules, which have been finalized but not yet
released. ™

“Sexual harassment receives sparse and inconsistent treatment in current ICE materials. In some
instances, the definition of sexual harassment is limited to actions or communications ‘aimed at
coercing or pressuring a detainee to engage in a sexual act.” This fails to encompass egregious
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acts of harassment—humiliating comments of a sexual nature or unnecessary viewing of
detainees while they undress—that are not directed towards instigating a sex act.”*’

“In spite of the non-criminal nature of immigration detention, ICE has adopted a policy that
imposes few limitations on guards’ authority to search detainees and, consequently, opens up
unnecessary opportunities for abuse of that authority. To conduct a pat-down search of a
detainee, a guard need not meet any threshold of suspicion of contraband; it is contemplated that
these searches will be conducted routinely. ICE insists this policy is necessary to give facilities
flexibility in maintaining security. Currently, although crossgender strip searches are only
permitted in emergency situations, no restriction is placed on cross-gender pat searches.
However, ICE has said that the new detention standards will prohibit cross-gender pat searches
and will 4agllow trans-gender detainees to select the gender of the guard searching them.”[citations
omitted]

Although there have been documented incidents of sexual assaults of people in detention during
the course of transportation, 1CE transportation policies are insufficient to protect against sexual
assault. “Despite appeals from advocates that the transportation standard be amended to require
that a female guard be present during transportation of female detainees, the existing standard
has only required that transporting guards call in the time and mileage they spend transporting a
female detainee. ICE has announced that the new standard will prohibit a single guard from
transporting a single detainee of the opposite sex, but will not require the presence of a guard of
the same-sex unless it is expected that a search of the detainee will be conducted during the
transport.”

Frequent transfers of people between detention centers increase the likelihood that sexual abuse
will remain unaddressed.” While ICE has announced its intent to implement a new transfer
policy, that policy is not yet publicly available.

Lesbian, gay, bisexual, and transgender people face sexual and other abuse while in immigration
custody. “Heartland Alliance’s National Immigrant Justice Center (NIJC) filed 13 complaints in
April 2011 with the Department of Homeland Security’s (DHS’s) Office of Civil Rights and
Civil Liberties and Office of Inspector General demanding that the Obama administration
investigate abuse allegations and take action to protect lesbian, gay, bisexual, and transgender
(LGBT) immigrants in DHS custody. The 13 complaints describe violations including sexual
assault, denial of medical and mental health treatment, arbitrary long-term solitary confinement,
and frequent harassment by officers and facility personnel... In October 2011, NLIC filed with
the government four additional complaints of abuse against detained LGBT immigrants, bringing
the total number of complaints to 17 since April 201 1.7%! Members of Congress recently called
for an investigation into these allegations.*

Conclusion

Far from a holiday ICE detention can be a harrowing, violent, and dangerous experience. The
wasteful and unnecessary penal nature of confinement coupled with the expanding rate of
detention has resulted in egregious violations of detainees’ civil and human rights. Detainees are
denied adequate medical care, subjected to harsh treatment including unwarranted crossgender
searches and solitary confinement, and documented cases have been sexually assaulted and
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raped. The lack of accountability that permeates the current detention model, which utilizes state,
federal, and private prisons, and the inadequate accountability standards in the 2011 PBNDS,
create a detention environment where detainees can be subjected to significant harm with no
avenue for justice. Congress should pass legislation and detention polices that provide humane
and safe procedures that ensure that the rights of detained individuals are respected and
protected.

! This detention is authorized by INA §§236, 236A, and 241.

* SIIRIRO, supra note 53 at 2.

*I'he Advocates for Human Rights regularly represents people detained in Minnesota and has observed that people
routinely remained shackled when appearing before the [mmigration Judge.

" See Human Rights Advocates, Submission o the Human Rights Council, 11th Session, Agenda ltem 3: Rights of
Migrants.

* Visit by The Advocates for ITuman Rights to Ramsey County Adult Detention Center, 201 1 (notes on file with
author).

® See, e.g., KATHERINE FENNELLY AND K ATHLEEN Mocc1o, U. OF MINN. TTUBERT [T ITUMPHREY INST. OF PUB.
AFFAIRS, ATTORNEYS’ PERSPECTIVES ON THE RIGHTS OF DETAINED IMMIGRANTS IN MINNESOTA (Nov. 2009).

’ County jails holding itnmigrant detainees in Minnesota have “video visits™ with family members, where detainees
see and speak with their family members via closed circuit television.

¥ County jails, designed for short periods of detention, do not necessarily have outdoor recreation facilities. The
Ramsey County Adult Detention Center in St. Paul, Minnesota, lor example, has no outdoor recreation ace
Pcople in detention have very limited aceess (o a small room with window near the high ceilings which can be
opened to let [resh air into the room.

® A client of The Advocates for ITuman Rights seeking asylum from Ethiopia and being treated for depression and
Post-Traumatic Stress Disorder, was detained for over one year in the Ramsey County Adult Detention Center in St.
Paul, Minnesota, following her asylum hearing in [ront of an immigration judge. While detained, she never saw the
outdoors and was co-mingled with the general convicted population because the facility with which ICE contracts
lacks the facilities.

19 See, e.g., Georgia Detention Watch, Report on the December 2008 [ [umanitarian Visit to the Stewart Detention
Center, at 6. Available at http:.//www.acluga.org/Ceorgia Detention Watch Report_on Stewart pdf.

' U.S. Dept. of Homeland Security, Office of Immigration Statistics, Policy Directorate, “Annual Report,” June
2011, available at hitp:/fwww.dhs. povixlibrary/assets/statistics/publications/enforcement-ar-2010. pdf.

12 See NATI. IMMIGR. .. Crr., ACLUOFS. Cal.., AND HOILLAND & KNIGHT, A BROKEN SYSTEM: CONFIDENTIAL
REPORTS REVEAL FAILURES IN 1).S. IMMIGRANT DETENTION CENTERS 4 (2009) |Aereinafter A BROKEN SYSTEM .
" See e. 2., DETENTION WATCH NETWORK, ABOUT THE U.S. DETENTION AND DEPORTATION SYSTEM. available at
www.detentionwatchnetwork. org/aboutdetention.

¥ Nat'l Immigration Forum, 7he Math of Immigrant Detention: Runaway Costs for Immigration Detention Do Not
Add Up to Sensible Policies. at 2. Available at

immi /images/iuploads/MathoflmmigrationDetention pdf.

' Nat'l Immigration Forum, The Math of Immigrant Detention: Runaway Costs for Immigration Detention Do Not
Add Up to Sensible Policies, at 2. Available at

bt imunigrati i 1pl

' Human Rights Tirst, . 5
Review, 2011, al 111,
7 Human Rights First, Jails and Jumpsuits: {ransforming the (.S, Immigration Detention System A Two-Year
Review, 2011, al iii.

¥ [Tuman Rights First, Jails and Jumpsuits: Transforming the U.S. Immigration Detention System — A Two-Year
Review, 2011, at i.

' Detention Watch Network, Grassroots Leadership, Inc., and Sarah V. Carswell, “I'he Influence of the Private
Prison Industry in Immigrant Detention.” available at htp://www.detentionwatchnetwork.org/privateprisons.

20 i

1 See, e.g. Report to the American Bar Ass'n, Reforming the Immigration System, Lxecutive Summary, Feb. 2010,
at p. £S-25, available w

S8,

. Immigration Detention System — 4 Two-Year
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hutp:Awww.americanbar org/eontent/dam/aba/mi grated/media/mosearcl/immisration_reforny_executive sununary 0
12510 authcheckdamm pdf.

* ACLU of Georgia and Georgia Detention Watch, “Securely Insecure: The Real Costs, Consequences, and ITuman
Tace of Immigration Detention,” available at

http/Aeeww detentionwatchnetwork org/sites/detentionwatchnetwork org/files/1. 14.11_Tact%20Sheet%20FINAL 0.
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* Brittney Nystrom, Senior Legal Advisor. National Immigration Forum, Written Testimony before U.S. ITouse of

Representatives, House Homeland Security Committee, Border, Maritime, and Global Counterterrorism
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littp:wvww. ice gov/doclib/foia/reports/detaineedeaths 2003 - present. pdf
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The dire need for detention reform has been starkly illustrated over the past several years in a
series of news stories, congressional hearings, and reports. One of the most visible cases of
medical neglect was that of Francisco Castaneda, who died of penile cancer in 2008 at the age of
36 after detention staff refused his numerous pleas for diagnosis and treatment during his eight
month detention at a San Diego facility. A federal district court judge later called the staffs
refusal of medical care “one of the most, if not the most, egregious” violation of the
constitutional prohibition against cruel and unusual punishment that the court had ever
encountered and concluded that the staff’s behavior “should be taught to every law student as
conduct for which the moniker “cruel’ is inadequate.”*

In May 2008, The Washington Post published a 4-part series on the medical neglect suffered by
immigrants in ICE detention.®> The investigation, which included a review of thousands of pages
of government documents as well as interviews with current and former detainees, found that
immigrants with serious physical or mental health conditions “are locked in a world of slow care,
poor care and no care, with panic and coverups among employees watching it happen.”* One
nurse, who quit after two months because of the medical practices she witnessed, told the

newspaper that “dogs get better care in the dog pound.”

Tn addition to medical neglect, the immigration detention system has been plagued by incidents
of sexual assault and abuse. In 2007, an ICE agent admitted to driving a female immigrant to his
house and raping her before transporting her to an immigration detention facility in Broward,
Florida.® In 2010, a guard working at the T. Don Hutto Correction Center in Taylor Texas
admitted to molesting female detainees that he was in charge of transporting.7 Last year the
National Immigrant Justice Center filed 13 civil rights complaints with the Department of
Homeland Security’s (DHS) Office of Civil Rights and Civil Liberties alleging physical,
psychological, and sexual abuse, as well as denial of medical care, of LGBT detainees.® Most
recently, in October 2011, PBS Frontline revealed multiple and chilling accounts of sexual abuse
by guards at the Willacy Detention Facility in Raymondville, Texas, while government

! Henry Weinstein, #eds’ Actions ‘Beyond Cruel’, L.A. Times, March 13, 2008 (intemal quotations omitted)
available at Yiip://articles Jatimes.conv2008/mar/1 3 /local/me-cruel 13

* Castaneda v. United States, 538 F. Supp. 2d. 1279, 1290, 1298 .18 (C.D. Cal. 2008).

* Dana Pricst and Amy Goldstcin, Carless Detention: Medical Care in Immigrant Prisons, The Washington Post,
May 11-May 14, 2008 available at iuip washingtonpost. com’w p-grv/nation/specials ipmigration/index. itmi
* Dana Priest and Amy Goldstein, System of Neglect, The Waslington Post. May 11, 2008 available at
http://www.washingtonpost.com/wp-srv/nation/specials/immigration/cwc_dIpl.html

> id.

© Immigration Agent Charged With Rape, National Weekly, November 23, 2007 available at

LupAwww cnweekly news com/news/local-news/646-immigration-agent-charged-with-rape-

* Jarrod Wisc and Jackic Vega, Deieniion Officer Admits Groping Women, KXAN, August 20, 2010 available af
nttpy/fwww kxan com/dppmews/local/svitliamson/detention-officer-admits-groping-wormen.

® Cindy Carcamo, Gay. 1ransgender Immigrant Detainees Claim Abuse in O.C. Jaits, The Orange County
Register, April 14, 2011 available at hitp://www.ocregisler.com/articles/delention-296367-complaints-
innnigration. html
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documents show that nationwide immigrants have filed more than 170 allegations of sexual
abuse since 2007, mostly against guards and other staff at immigration detention centers.’

These incidents likely represent only the tip of the iceberg of abuse and neglect within the
immigration detention system and demonstrate the urgent need for reform, including more
stringent and comprehensive standards. In 2009, Dr. Dora Schriro, an expert on correctional
policies and current commissioner of the New York City’s Department of Corrections,
completed a comprehensive review of the immigration detention system on behalf of ICE." The
development of PBNDS 2011 was a direct result of the findings and recommendations from that
review.

Critics, including members of this committee, have argued that PBNDS 2011 are unnecessary
and have suggested these minimum standards are overly hospitable for immigration detention.
ATLA disagrees with this grossly inaccurate characterization. Rather than oppose the creation,
implementation, and rigorous oversight of detention standards, lawmakers should view them as a
vital step in upholding our nation’s values and ensuring government accountability.

While AILA urges the Administration to implement the PBNDS 2011 as quickly and thoroughly
as possible, these standards alone are not enough to protect immigrants in detention. The
PBNDS 2011 are internal agency policy—they do not carry the force of law; the administration
can change them at any time; and they are not legally binding. AILA remains concerned that
ICE cannot hold facilities accountable relying solely on these new standards.

Time and again, ICE has proven itself unable to safely and humanely manage its massive and
sprawling immigration detention system. Whether and how detention conditions will be
monitored and enforced depends solely on the commitment of current Immigration and Customs
Enforcement (ICE) officials. Basic standards governing detention facilities cannot be subject to
the fluctuating policy goals of 1CE leadership.

Over more than a decade, ICE and legacy Immigration and Naturalization Service have been
extremely slow to implement standards. For example, four years ago ICE published the PBNDS
2008, the precursor to the current PBNDS 2011. Yet many of the facilities ICE uses are still
only held to the deficient National Detention Standards from 2000. ICE has not set forth a clear
timeline for implementing the new PBNDS 2011 at the approximately 250 facilities ICE uses to
detain immigrants.

To ensure that immigration detention facilities are safe and humane, detention standards should
be established by statute. Congress needs to pass legislation, such as H.R. 933 (Roybal-Allard
(D-CA) and Polis (D-CO)) that sets forth basic detention requirements intended to prevent
mistreatment, injury, and death. The bill codifies standards for medical care, requires special

? Catherine Rentz, IJow Much Sexual Abuse Gets “Lost in Detention?”", Frontline, October 19, 2011 available at
Ittny/Svww.pbs, org/w shivpages/fronthine/race-multicuturallost-in-detention/how -much-sexuai-abuse -gets-lost-in-

detention/,
1o

Dr. Dora Schriro, Zmmnigration Detention Overview and Recommendations, Oclober 6, 2009 available ai
ilices/odpy/pdlfice-detention-rpt pdl
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considerations for vulnerable populations, and sets forth minimal standards with respect to use of
force and investigation of grievances, among other provisions.

The Obama Administration should also apply the regulations developed as part of the Prison
Rape Elimination Act (PREA) to immigrants in DHS custody to provide them with the same
protections from rape and sexual assault as all others in federal custody. Enacted in 2003, PREA
created a commission charged with developing national regulations to address the pervasive
problem of sexual abuse in detention. In its report, the Commission found that detained
immigrants are at particular risk of sexual abuse recognizing that “their heightened vulnerability
and unusual circumstances require special interventions.”'" Despite the clear intention of the
Commission for af/ persons in federal custody to be included under PREA, the Department of
Justice failed to cover immigration detainees in the draft regulations released in early 2011.

DHS has resisted the applicability of these PREA regulations to immigration detention facilities,
asserting that its own standards will meet or exceed PREA.' In fact PBNDS 2011 falls far short
of PREA in protecting against sexual assault. Among the more glaring deficiencies is the failure
of PBNDS 2011 to cover immigrants held by ICE and Customs and Border Protection (CBP) in
short-term detention. PBNDS 2011 also lacks the more rigorous audit requirements set forth in
PREA draft regulations. As noted before, PBNDS 2011 are only internal agency policy whereas
PREA will be established in regulations. Tt makes no sense for a population of inmates as
vulnerable as immigrants to be left outside protections that will be granted to all others in federal
custody.

Finally, but most fundamentally, reliance on immigration detention must be reduced. Locking
up individuals facing civil immigration charges should be a last resort—used only when other
means of supervision cannot mitigate flight risk or threats to public safety. Detention is
expensive, both in terms of human and fiscal costs. American taxpayers currently spend $2
billion a year to detain 34,000 individuals each day—an arbitrary, congressionally-mandated
number not based on any demonstrated need.

The better solution is to make more effective use of ICE’s supervision and monitoring methods
on an as-needed basis. The criminal justice system has long recognized that detention is only
one of a spectrum of tools, ranging from bail to GPS tracking devices, it can use to ensure public
safety and eliminate risk of flight. These tools are effective means to achieve the same ends as
detention, without placing individuals unnecessarily at risk. ICE has begun to implement such
alternative methods but continues to rely heavily on costly and often unnecessary detention.

Taking away one’s liberty is a power that must be exercised carefully and with restraint. In the
context of civil immigration proceedings, it must be utilized as a last resort. When someone is
jailed, our government bears the responsibility for providing an environment free of neglect and

! National Prison Rape Elimination Commission Report: Special Populations, Chapler 9, available at
http://cybercemetery .unt.edu/archive/nprec/20090820155208/http:/mprec.us/publication/report/part_3.php#chapter
9

2 John Morton, Director, Tmmigration and Customs Enforcement, testifying before the Subcommiliee on Homeland
Security, Commitlee on Appropriations of the House of Representatives, March 8, 2012.
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abuse. Implementing PBNDS 2011 is one step in ensuring that the government fulfills that duty,
but on its own these non-binding standards cannot accomplish what the U.S. must do to ensure
immigration detention is safe and humane.

For follow-up, contact Gregory Chen, Director of Advocacy, 202/507-7615, gchen(@aila.org or

ER cLtletiiveat B st

Alexsa Alonzo, Associate Director of Advocacy, 202/507-7645, aalonzo@aila.org.
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Karnes City, Texas Detention Center
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Francisco Casteneda, testifying before the House Committee on the Judici-
ary, four months prior to his death.
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Bruises on Hiu Lui Ng’s body photographed at the hospital
prior to his death.
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Boubacar Bah calling for help while being restrained in detention.
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Family visits Boubacar Bah in the hospital before his death.
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Boubacar Bah in the hospital before his death.
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Government Chart Documenting Cost Savings Achieved Through Denials of
Requests for Medical Attention.

TAR Cost Savings based on Denials

10/1/2005 - 9/30/2006

011.90 - UNSPEC PULMONARY TUBERCULQOSIS CONF UNSPEC 3 $26,458.76
034.0 - STREPTOCOCCAL SORE THROAT 3 $10,631.31
042 - HUMAN IMMUNODEFICIENCY VIRUS [HIV] 17 129,713.62
052.9 - VARICELLA WITHOUT MENTION COMP 3 $12,405.35
245.9- UNSPECIFIED THYROIDITIS 2 $6,887.16
250.00 - DIABETES UNCOMPL TYPE if NO UNCNTRL 2 $4,751.34
276.5 - VOLUME DEPLETION 1 $3,266.98
276.51 - DEHYDRATION 14 $70,182.36
282.0 - DRUG WITHDRAWAL SYNDROME 4 $13.868.21
295.3 - SCHIZOPHRENIA-PARANGID TYPE 1 $7,402.37
295.30 - PARANQID SCHIZOPHRENIA UNSPEC COND 1 $8,089.36
1296.80 - MANIC-DEPRESSIVE PSYCHOSIS UNSPEC 4 $18,145.36
296.90 - UNSPECIFIED AFFECTIVE PSYCHOSIS 1 $6,402.18
298.9~UNSPECIFIED PSYCHOSIS . 2 $11.668.60
369.81 - PROLONG POSTTRAUMAT STRESS DISORDER 1 $5,920.85
309.9 - UNSPECIFIED ADJUSTMENT REACTION 1 $ 682,00
311~ DEPRESSIVE DISORDER NOT ELSEWHERE CLASSIFIED g $43,158.57
401.3 - UNSPECIFIED ESSENTIAL HYPERTENSION 17 $68,043.52
413.9 - OTH & UNS ANGINA PECTORIS 1 $3,140.36
414.9 - UNSPEC CHRONIC ISCHEMIC HRT DISEASE 1 $4,187.8¢
427.88 - OTH SPEC CARDIAC DYSRHYTHMIAS 1 $3,222.17
455.2 - INTERNAL HEMORRHOIDS WITH OTH COMPUCATION 2 $11.487.21
462 - ACUTE PHARYNGITIS 27 $88,723 89
465.9 - ACUTE UPPER RESPIRATQORY INFECTIONS OF UNS SITE 16 $64,111.20
466.0 - ACUTE BRONCHITIS 2 $9,808.72
475 - PERITONSILLAR ABSCESS 1 $1,893.70
481 -PNEUMOCOCCAL PNEUMONIA 1 $ 400.51
486 - PNEUMONIA, ORGANISM UNSPECIFIED 1 $6.606.27
481.21 - OBSTRUCTIVE CHRONIC BRONCHITIS WITH EXACERBATION 1 $6,481.00
493.90 - UNS ASTHMA WO MO STATUS ASTHMATICUS 3 $10.842.93
493.91 - UNSPEC ASTHMA W/ISTATUS ASTHMATICUS 1 $4.879.41
518.89 - OTH DISEASES OF LUNG-NEC t $4,765.21
530.81 - ESQPHAGEAL REFLUX 6 $20,613.36
558.9 - OTHAUNSPEC NONINFECTIOUS GASTROENTERITIS&COLITIS 1 $3,059.69
564.00 - UNSPECIFIED CONSTIPATION 2 $6,213.66
571.2 - ALCOHOLIC CIRRHOSIS OF LIVER 2 $23.080.22
573.3 - UNSPECIFIED HEPATITIS 2 $8,986.81
575.0-ACUTE CHOLECYSTITIS 2 $14,845.16
578.0- HEMATEMESIS 1 $3,008.71
578.1 - BLOOD IN STOOL 2 $9,545.50
578.9 - UNSPEC HEMORRHAGE GI TRACT 2 $8.083.04
584.9 - UNSPECIFIED ACUTE RENAL FAILURE 1 $6,341.32
585 - CHRONIC RENAL FAILURE 1 $2.013.38
592.0- CALCULUS OF KIDNEY 2 $6,712.56

- Page 1 -
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TAR Cost Savings based on Denials

10/1/2005 - 9/30/2006

$16,088.23

£99.0 - UTI SITE NOT SPECIFIED 3 X

[599.7 - HEMATURIA [ $37,715.18
620.2 - OTHER AND UNSPECIFIED OVARIANCYST | 2 $8908.32
625.9 - UNSPEC SYMPTOM ASSOC WIFEMALE GENITAL ORGANS 1 $4.883.46
626.2 - EXGCESSIVE OR FREQUENT MENSTRUATION i $5,050.35
632 - MISSED ABORTION 4 $11,974.84
662.3 - CELLULITISEABSC UPPER ARMEFOREARM 3 $13,10468
682.4 - CELLULITIS&ABSC HAND NO FNGR&THUMB 1 $2,85308
682.7 - CELLULITISBABSCESE FOOT EXCEPT TOES Z 511846 .56
729,81 - SWELLING OF LIMB 1 $4,190.48
780,06 - OTHER AL] ERATION OF CONSCIOUSNESS i $6,871.68
780.2 - SYNCOPE AND COLLAPSE 5 $23,216.90
780.38 - OTHER CONVULSIONS q $15,888.97
784.7- EPISTAXIS 1 $2.462.80
786.3- HEMOPTYSIS 5 $23,075.48
1786.50 - UNSPECIFIED CHEST PAIN 27 591,926 65
786.59 - OTHER GHEST PAIN g 13,202.82
786.6 - SWELLING, MASS, OR LUMP IN CHEST 3 28,773.12
787.01 - NAUSEA WITH VOMITING 1 $2.599.66
789.03 - ABDOMINAL PAIN RIGHT LOWER QUADRANT 3 $7,528.08
789.06 - ABBOMINAL PAIN, EPIGAS TRIC z $6,196.39
769.03 - ABDOMINAL PAIN CTHER SPECIFIED SITE & $39,704 a7
7955 - NONSPEC REACT TUBERCULIN SKN TEST Wio ACTY 18 3 $16,495.92
824.4 - CLOSED BIMALLECLAR FRAGTURE 1 $6.592.57
8248 - UNSPECIFIED CLOSED FRAGTURE AMKLE 3 4,275.00
845.08 - OTHER ANKLE SPRAIN AND S TRAIN 1 521,75
847.0 - NECK SPRAIN AND STRAIN 1 $1,860.61
650.0 - CONCUSSION WiTH NO LOC 1 $2,918.39
92411 - CONTUSION OF KNEE 3 $8,710.63
656,61 - HEAD INJURY, UNSPECIFIED 13 $44,661.70
8597 -INJURY OTHER&UNSPECIFIED KNEE LEG ANKLE&FOOT [ $23,360.04
692.3 - HEAT EXHAUSTION, ANHYDROTIC 1 $2.054.84
692.5 - HEAT EXHAUSTION, UNSPECIFIED 3 8,765.49
594.1 - DROWNING AND NONFATAL SUBMERSION - T $1,06182
V30.00 - SINGLE LIVEBORN HOSPITAL W/O G-SECTION 7 $1,004.35
/71,2~ OBSERVATION FOR SUSPECTED TUBERCULOBIS 25 $65,385.83
TOTAL SAVINGS: 323 $1,372,887.08
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WRITTEN STATEMENT BEFORE THE
COMMITTEE ON THE JUDICIARY: SUBCOMMITTEE ON IMMIGRATION POLICY
AND ENFORCEMENT
“Holiday on ICE: The U.S. Department of Homeland Security’s
New Immigration Detention Standards”
Submitted by
Cheryl Little Esq., Executive Director, Americans for Immigrant Justice (Formerly Florida
Immigrant Advocacy Center)

March 28, 2011
Dehumanizing Detention
Americans for Immigrant Justice (Al Justice) provides free legal services to low-income
immigrants, including detainees in Immigration and Customs Enforcement (ICE) custody. We

also document conditions at Florida detention centers and have written numerous reports
documenting our concerns (available at http//aijustice.ore/?page_id=664)."

This statement includes information from AT Justice reports that span more than two decades as
well as significant new accounts. It is based on hundreds of interviews with detainees, Al
Justice’s own observations, medical and detention records, and conversations with jail and
immigration officials.

ICE detainees are being held for civil violations only. Yet detention Standards adopted in 2000
and 2008 were based on correctional models used to house persons in criminal custody.

Tn 2009, after a rash of horrific detainee deaths and mistreatment, ICE announced ambitious
plans to reform its detention system. One desperately needed reform: detention standards that
truly address the mistreatment and abuse of detainees. Years later, we are still waiting for ICE
standards with real teeth, standards that are enforceable and enforced -- and prevent the appalling
abuses we see to this day.

Detainees remain at the mercy of the Department of Homeland Security (DHS). DHS officials
determine where detainees are held and have control over how detainees are treated while in ICE
custody. Oversight is woefully inadequate.

t Al Justice Reports include: Dying for Decent Care: Bad Medicine in Immigration Custody, February
2009; Securing our Borders: Post 9/11 Scapegoating of Immigrants, April 2005; Haitian Refugees: A
People in Search of Hope, May 2004; I Running Out of Hopely - Profiles of Children in INS Detention in
Florida, October 2002; Supplement to A Double Standard of Treatment: INS Detainees In Florida, April
2002; INS Detainees in Florida: A Double Standard of Treatment, December 2001; Cries for Help:
Medical Care at Krome Service Processing Center and in Florida’s County Jails, December 1999;
Florida County Jalls: INS’s Secret Detention World, November 1997; Krome's Invisible Prisoners: Cycles
of Abuse and Neglect, July 1996. hitp://aijustice.crg/?page id=0064
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Their Own Words
Americans for Immigrant Justice has documented dehumanizing detention conditions for years.
In our client’s own words, here are some examples:

“There are at lot of women here who are scared and depressed and many who have been
hospitalized with mental healih problems. There was one woman who was crying all the
time and refusing to eat because she had been separated from her hushand. We were
very worried about her, so a couple of women and I wrote a letter to the immigration
officials, telling them what was happening and requesting that she and her hushand bhe
placed in the same facility. One of the ICE officers came (o talk (o us; he told us that we
were not allowed to send joint letters to them, and that we had broken the rules by
sending a group letter. I felt really bad — I had been trying to help this woman and
instead I just got in trouble.”
A detainees worried about a suicidal woman detained at the
Broward Transitional Center in Pompano Beach, Florida in 2011,

“At the (Glades County Jail) clinic, I could no longer speak, only cry. A nurse told me
she was sorry, but that the doctor had resigned so there was no doctor. I sat in a chair
and clutched my stomach.... I thought I'was going to die.”
Miguel Bonilla Cardona, who suffered a ruptured appendix in 2008
at the ICE-contracted Glades County jail in Central Florida.

“Once the sexual altack and rape were over, the effects were so awful. I feli like I'm noi
thesame person. I was scared all the time. ] used 1o be a really ouigoing, friendly,
confident, strong woman. But then I could hardly look people in the eye. I must express
my deep frustration and sense of outrage toward the DHS that apparently knew, or
should have known, that when I was placed in the sole custody of Wilfredo Vazquez 1
would be a likely victim.”

M.C.,, raped in 2007 by an ICE officer who transported her to a detention facility.

“He had a valid passport and visa, but when he requesied political asyfum, he was
arresited and taken lo the Krome detention cenler in Miami. His medications for high
blood pressure and an inflamed prostate were taken away, and when he fell ill during a
hearing, a Krome nurse accused him of faking his illness. When he was finally
transporled, in leg chains, (o the prison ward of a nearby hospital, it was already too
late. He died the next day.”
Acclaimed author Edwidge Danticat, describing
her Uncle’s death in ICE custody in 2003, Following his death,
Al Justice had to file a lawsuit to obtain Joseph’s medical records.

“I have to pee on myself putting a towel on my laps [sic] to prevent the urine [from]
running all over myself. When I have to do the other necessity fit] is very uncomfortable
[and] unsanitary.... Don’t you think I'm still a human being?”

Felipe Perez-Leon, a paraplegic denied handicap-accessible
facilities in at an Atlanta jail in 2007.
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ICE detainees include pregnant women, families, the sick and elderly, legal permanent residents,
DREAM Act youth, asylum seekers, torture survivors, victims of human trafficking and even
U.S. citizens. They are among those targeted for deportation. Most detainees have no criminal
record and pose no threat to U.S. communities. Most of those who have records, many of which
involve minor infractions, already have completed their sentences and paid for their crimes. ICE
warehouses most immigration detainees in local and county jails or in large, privately run
facilities.

Many government employees responsible for the care and custody of ICE detainees are
competent and dedicated. Nonetheless, detainees remain in dire need of protection from abusive
and arbitrary treatment.

Typical problems in detention include:
o Sexual assault
Excessive use of force
Misuse of isolation
Unsanitary and overcrowded facilities
Tnadequate recreational time and/or lack of outdoor recreation
Lack of adequate access to attorneys and legal materials
Lack of competent, professional interpreters
Retaliation if detainees complain and lack of due process
Lack of independent oversight, leading to gross violations of detention standards and
basic human rights.

In addition to the above, substandard medical care is a chief complaint from detainees. Al
Justice has documented troubling complaints including:
e  Wrongful and/or suspicious deaths
Delayed and denied urgently needed healthcare
Shortages of qualified staff
Improper care of mentally ill patients
Inadequate care of physically disabled patients
Denied, mistaken and insufficient prescription medication
Difficulty getting access to medical records

Deaths in Detention
After someone dies under suspicious circumstances, family members have to fight for answers.

Valery Joseph, a Haitian who came to this country as a boy, had suffered from seizures and was
23 years old when he died on June 20, 2008 at the Glades County Detention Center, where
another detainee had almost died from an ruptured appendix a month earlier.?

While initially placed at Krome, Mr. Joseph was transferred to Glades. There he was chided by
guards and some fellow detainees. Medical staff were well aware of his history of seizures and

2 A separate statement regarding Miguel Bonilla was submitted to this Committee on March 26, 2012.

(V5]
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that he had a leaming disability. Yet the staft repeatedly cleared Mr. Joseph to be placed in
“confinement,” a practice typically used to discipline detainees, despite his having most
contraindications for confinement. A person who suffers seizures should not be left alone and
unmonitored for long periods of time. Yet a fellow detainee described his frequent stays in
confinement: “They mostly kept Valery in the hole. If he was out in the pod more than a couple
of days that was a lot.”

Mr. Joseph wrote a request to Immigration, begging to be sent back to Krome where they have a
separate medical unit. He was not transferred and his health rapidly deteriorated. He died while
in isolation. Autopsy results said he died of natural causes brought on by a seizure.’

Dr. Barry Crown conducted a thorough neuropsychological review of Mr. Joseph’s medical
records. Dr. Crown’s conclusion: “It is my opinion that mental-health and health-care staff were
negligent in their diagnosis, care, and treatment of Mr. Joseph.*

Mr. Joseph’s mother said she learned about her son’s death from Valery’s girlfriend, who’d
received a call from the chaplain at Krome. Mr. Joseph’s mother left several messages at the
Glades jail in an effort to learn where her son was. She went to the Glades jail and was told she
needed to go to Krome for information. So she drove more than 90 miles to Krome, only to be
denied entrance; a Chaplain met them at the entrance gate and told them all he knew was what
was in the news—that her son had died. Valery’s mother had to hire an attorney to find out
where her son’s body was.

Our attempts to obtain information regarding medical care and staffing provided to Glades
detainees initially were unsuccessful. ICE said we needed to talk to jail officials, Glades referred
us to Armor, who the jail contracts with to provide detainees’ medical care, and Armor said they
didn’t have to give us anything.

Another Suspicious Case

We had to file a lawsuit to get 81-year old Reverend Joseph Dantica’s medical records from ICE
following his death in late 2004. An asylum seeker who had regularly travelled to the U.S. with a
visa and always complied with the requirements set forth, Reverand Dantica was detained
following his arrival at Miami’s airport. Though Rev. Dantica’s medical condition deteriorated
during his detention at Krome, his lawyer was told he couldn’t be released until he passed his
asylum interview. Moments into the interview, Rev. Dantica began vomiting violently and was
accused of faking his illness. Eventually he was transferred to the prison ward of Jackson
Memorial Hospital in leg restraints and died the following day. Reverand Dantica’s family was
not allowed to see him either at Krome or in the hospital.

3 See e.g., Carmen Gentile, “Group Calls for inquiry Into Death of Detainee,” The New York Time, July 15,
2008; Trenton Daniel, “Clues Sought to man’s jail death,” The Miami Herald, July 15, 2008; Luis F. Perez
and william E. Gibson, “Death of West Palm man in federal custody under scrutiny,” South Florida Sun-
Sentinel, July 9, 2008.

4 “Dying for Decent Care: Bad Medicine in Immigration Custody,” pp. 16-17, Al Justice Report, February
2000 http://www.fiacfla.org/reports/DyvingForDecentCare.pdf
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Many female detainees have reported not receiving regular gynecological and obstetric care.
There have been problems with pregnancies, as well. In December 2003 a client at BTC who
had classic symptoms of an ectopic pregnancy was simply given Tylenol as the only treatment.
Even after she began to bleed profusely, her complaints were ignored. When she was finally
rushed to the emergency room she learned about the loss of her unbom child and the removal of
her fallopian tube.

Another BTC detainee, an African-born asylum seeker who was the victim of a politically
motivated gang rape in her home country, was pressured to carry the baby to term. Only after AT
Justice took the case was she informed that she could get an abortion at her own expense while in
custody. This woman was eventually released and miscarried.

Incident reports from the Glades County jail documented examples of unacceptable mental
health treatment and the improper use of force on detainees with mental-health issues. Several
incidents reflect the problem, which include the inappropriate use of mace and forcible restraint.
When used on detainees with mental illness, such practices can threaten their mental stability as
well as their physical health.

Unacceptable Treatment

One Glades report documented a November 2007 incident in which a woman diagnosed with
depression and on suicide watch was sprayed in the face with mace. Her offense: She had spread
feces on the walls of her holding cell and refused to clean it. There was no indication in the jail’s
incident report that she posed a threat to her own safety, to other people, or to any property when
she was maced.

Instead, it appears that jail staff used a chemical spray on detainees for punitive reasons, a clear
violation of ICE National Detention Standards which allow immediate force only if necessary to
prevent a detainee from harming himself, others, and/or property “when a detainee acts violently
or appears on the verge of violent action(s).” These standards also expressly forbid using force
on detainees as a punitive measure.”

In another disturbing case: A detainee, who had slit her wrists, was placed in isolation — a move
that is more likely to exacerbate suicidal tendencies and mental illness than to stabilize or
improve mental health. Worse, Glades officers ordered the woman to strip naked so they could
place her in a restraint smock. She refused and threatened to bang her head against the wall.
Eventually, she took off all her clothes except her underpants.

Two officers then restrained her arms while another forcibly removed her undergarment.
Officers wrapped her in the restraint smock and placed her in a restraint chair. All this was
documented in a jail incident report. Such treatment of mentally ill detainees violates ICE
Standards and contributes to making suicide a principle cause of death in detention.

Our February 2009 report, “Dying for Decent Care: Bad Medicine in Immigration Custody,”
documents how failure to properly care for detainees with mental health issues can pose a danger

®Scee.g., FIAC Letter to Joseph Greene, November 17, 2008.
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both to detainees and others housed with them. Additionally, we discuss in detail the routine
neglect of disabled detainees, the serious problems facing detainees in obtaining proper
medication, the unique obstacles ICE detainees who don’t speak English face in obtaining
medical and mental health care, and unhealthy, unsafe living conditions in many of the facilities
housing ICE detainees.

Sexual Abuse

AT Justice has also documented widespread sexual, physical and emotional abuse of detainees ®
Tn 1990 there were serious, rampant complaints of sexual and other abuse at Krome. Yet despite
the glare of publicity and high-level government investigations, little was done to address the
issue. Two teachers and a nurse who spoke to reporters about the abuse were dismissed. Krome
guards who publically complained of abuse felt their own safety was in jeopardy.

Abuses of ICE detainees continued. In 2000 more than 15 officers were accused of sexually
assaulting Krome detainees. Many of these same officers had been implicated in abuse charges
in 1990.

The 2000 investigation yielded few results. Two officers plea bargained, and all the female
detainees were removed from Krome and placed in a maximum security Miami Dade County
jail, Turner Guilford Knight Correctional Center (TGK). Although the INS District Director said
that all but one of the 36 INS standards were being met at TGK, a detailed and highly critical
government review assigned an “at-Risk” rating regarding conditions for Immigration detainees
and the women were all moved to the Monroe County jail in Key West in 2004.

Reports of sexual abuse of detainees continued. In 2007, for example, an ICE agent was charged
with raping M.C., a female detainee during transport.

M.C., whose own statement was submitted to this Subcommittee on March 28, 2011, is an Al
Justice client.” ICE Officer Wilfredo Vasquez ultimately pleaded guilty to two accounts of
sexual assaults and was sentenced to 87 months. The judge said that if the case had gone to trial,
he most likely would have received a far harsher sentence. A pre-sentencing report
recommended a sentence of up to 14 years.®

Al Justice has learned of recent sexual abuse allegations at three immigration detention facilities
in Florida.

Cruel and Abusive

Other abuses by guards are a longstanding concern. In 1998, detainees at the Jackson County jail
(JCCF), 60 miles northwest of Tallahassee, Florida, provided detailed, credible declarations
claiming that officers taunted them with racial epithets, threw them in solitary for requesting

6 See written testimony of Cheryl Little, Executive Director, Florida Immigrant Advocacy Center, before
the National Prison Rape Elimination Commission, December 13, 2000.

7 See Statement for the Record Submitted to Subcommittee on Immigration Policy and Enforcement, by
M.C., March 26, 2011.

8Vanessa Blum, “Former Customs officer gets 7-vear prison sentence in sex case,” South Florida Sun-
Sentinel, July 10, 2008.
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medical attention or food, beat them and subjected them to potent shocks from electritied
(50,000 volt) riot shields and stun guns, sometimes when they were shacked to a concrete bed.”
Detainees called it “being crucified.”

Following complaints by advocates, all the Immigration detainees were removed from the
facility but officials didn’t issue the results of their investigation until 2000. As late as April
1999, investigators had reportedly attempted to interview only one of the 17 detainees who gave
AT Justice sworn statements, and the one individual was deported without even having been
interviewed. "

On April 18, 2000, AT Justice received a copy of the Department of Justice’s Civil Rights
Division’s findings. They concluded, among other things, that certain conditions at JCCF
violated the constitutional rights of Immigration detainees, as well as the constitutional and
federal statutory rights of juveniles housed at the facility. They found deficiencies at JCCF in
the following areas: medical and mental health care, use of force, security and protection from
harm, fire safety and lack of exercise. They also found that the facility was not meeting its
constitutional responsibilities regarding access to courts. "

An Electric Stun Shield

Specifically, the investigation concluded that “facility staff engage in excessive and unwarranted
use of restraints to control inmates, causing serious risk of bodily harm. This facility frequently
uses four-point restraints (securing the inmate’s wrists and ankles to eye-bolts attached to
cement-block beds with mattresses removed), a severe practice high up on the continuum of
control techniques, as a first step when inmates become boisterous and do not respond to verbal
counseling. In a number of these instances, four-point restraint was an unreasonably excessive
control technique.” The investigation also found that the Jackson jail had a practice of restraining
inmates in a prone position (on their stomachs) which created a risk of asphyxiation.
Tnvestigators also noted: 12

“At JCCF, four-point restraint is used for extended lengths of time without
enough guidance to staff about whether continuation is appropriate. JCCF
sometimes uses stun shields to gain inmate compliance when inmates fail to obey
orders. Stun shields have been used at JCCF in a variety of ways. When the
shield is activated, a startling blue arc of electricity may be seen at various points
on its face. The most severe use of the shield is activating it and placing itin
contact with the inmate’s body, which causes most individuals to lose muscle
control and collapse.”13

2 See e.g., Andres Viglucci, “Immigrants allege abuse at jail in N. Florida,” The Miami Herald, July 30,
1998; Teresa Mears, “ Detainees held by INS say jails rife with abuse,” the Boston Globe, August 2, 1998;
“INS Detainees Abused in Jail, Advocates Allege,” Reuters, July 31, 1998; “A shock to the System,” Miami
New Times, August 5, 1098; Andres Viglueci, “Activists Assail probe of jail torture,” The Miami Herald,
June 24, 1999.

1 Andres Viglueci, “Activists assail probe of jail torture,” The Miami Herald, June 24, 1999.

it Letter to Cheryl Little and Joan Friedland, FIAC attorneys, from Dana L. Shoenberg, Special Litigation
Section, Civil Rights Division, U. S. Department of Justice, April 18, 2000.

2 [bid.

13 1bid.
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That same year, on September 22, 1998, detainees in Florida’s Manatee County jail said they
were cuffed, stripped naked and dragged through their own waste back to cells flooded with
water from five sprinklers broken by detainees during the protest. Detainees also claimed they
were stripped naked and left in freezing cells for hours as punishment and that County Sherift’s
deputies provoked the disturbance by staging a raid in retaliation for detainees protesting over
poor jail conditions and treatment.

Disturbing Video

The Assistant INS Director said “we understand [the detainees] were mistreated in some way.”
INS also asked Manatee County officials to investigate. 4 Detainees told Al Justice that the
entire incident (more than an hour) was videotaped by jail officials and we filed a Freedom of
Information Act request to obtain the video. We received only about 15 minutes of videotape,
and it is disturbing.

While Al Justice hasn’t received complaints as serious as those described above, there is still
cause for concern. During a visit to Wakulla jail last November, a detainee said he witnessed a
guard slam another detainee onto the ground because the detainee was verbally arguing with the
guards. When another detainee refused to take a sleeping pill because he wanted to take it later at
night he was placed in segregation without a disciplinary order, a violation of standards. Eleven
detainees also described their medical complaints.

Other Concerns

Detainees have also complained about officer mistreatment based on religious and racial bias.
Recently a Wakulla detainee reported that he overheard a staff member tell a Muslim detainee
that she would not mail one of his packages because, “there might be a bomb in it.” Detainees
also have complained that guards disrespectfully call them “boys.” One detainee noted that
Wakulla officers frequently and unnecessarily yell at detainees. He also stated that the guards,
“Treat us like animals.”

Another frequent complaint from detainees is the exorbitant cost of phone calls. Detainees report
it costs $15 for a 10 minute domestic phone call at Wakulla — a jail so remote that most relatives
cannot visit. If they do manage to visit, they can only see their loved ones via video — a sterile,
disappointing experience. Baker County detention facility also offers only video visitation. This
runs counter to ICE standards that encourage visitation to maintain detainee morale and family
relationships. Considering that many relatives may be seeing detainees for the last time before
they are deported, a video visitation should be unacceptable.

Immigrants detained at Baker today, many of whom have been held long term, have no exposure
to sunlight. The recreation room is covered with a concrete roof;, the only window is high up on a
side wall, with mesh to allow fresh air in. We are concerned about the water at Glades, a yellow,

murky, foul-smelling liquid provided to detainees.

4 See e.g., Andres Viglucci, “INS detainees: Officers were Violent,” The Miami Herald, December 23,
1998; “Another Ugly Incident,” Editorial, The Miami Herald, December 24, 1998.
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Deplorable Mistreatment

Today, detention abuses and unacceptable conditions still abound nationwide. ICE documents
obtained by the Houston Chronicle last year via a Freedom of Information Act request revealed
deplorable detainee mistreatment.

Among the most disturbing discovery was the disconnect between the findings of ICE’s own
inspectors and those of ICE-paid private monitors: While ICE publicly released glowing reports
of detention facilities issued by contracted monitors, its own inspectors documented serious
violations of detention standards that were not made public. For example:

¢ A county jail in lowa failed to provide medication to detainees diagnosed with
tuberculosis.

¢ A Houston center run by Corrections Corporation of America had deficiencies in medical
care, use of force and "abusive treatments toward detainees." It fired one employee for an
improper relationship with a detainee. Other employees were counseled for cursing and
yelling at detainees.

¢  Women at the Rolling Plains Regional Jail and Detention Center in Texas, un by a
corrections company, told ICE inspectors that the hot showers burned their skin and made
their hair fall out.

o And at the Mira Loma county jail in California, managed by the Los Angeles Sherriff’s
Department, ICE inspectors were told by its inspectors to “serve a subpoena” so they
could see the medical records of a detainee with healthcare complaints. For years, ICE
inspectors have found other deficiencies, including improper Taser use and giving
Tylenol 1t_o cure or prevent detainee illnesses. Yet ICE continues to contact with this
facility.

Though immigrants in ICE custody have a number of rights, including the constitutional
protection against cruel and unusual punishment, they often don’t know those rights or find it
impossible to assert them in such an environment.

‘A Great Injustice’

Perhaps the greatest fear detained parents have is losing custody of their U.S. born children
forever, a legitimate concern. Parents may not know that custody hearings have been scheduled,
and, even if they do know chances are they can’t participate because they’re in detention.
Caseworkers may not even know that a parent is in detention or where the parent is detained.
Parent’s ability to participate in proceedings may depend on whether they have an attorney or the
attitude of detention staff. Even parents who are aware of upcoming hearings often don’t know
they have the right to appear telephonically while in detention, or are unable to assert that right
with detention staff.

Blanca Benitez Banegas knows this firsthand. She and her common-law husband were placed in
ICE custody shortly before Christmas 2006, and their two U.S. citizen boys were placed in foster

15 Susan Carroll, ICE paints bleak picture of detention system. The Houston Chronicle. Oct. 10, 2011.
bitp://www.chron.com/news/ houston-texas/article/ICE-paints-bleak-picture-of-detention-svstem-
220G428.php




209

care—even though Blanca, who had never committed a crime, begged ICE to place them with
her sister, a legal permanent resident. For two long months, while in ICE detention in a Florida
jail and two Texas jails, Blanca had no idea where her sons were, and they had no idea where she
and their father were.

When Blanca was finally transferred back to Florida she had no idea that a court hearing was
scheduled to determine who would have custody of her boys. Blanca said:

“To suddenly tear us apart and not tell my children where T am and where their
father is, and to not tell me where my children are for two months—I think this is
a great injustice. I'm just fighting for my children and my family to be together.
But I felt like T was being punished for a terrible crime, I'm not a criminal and my
children aren’t criminals.”'®

Lost in Detention

Local detention facilities are a secret detention world. In Florida, these facilities are located in
isolated areas, ranging from the Monroe County Detention Center in Key West, Florida—at
Florida’s southern tip—to the Wakulla County Facility—in north Florida. Some, such as the
Broward Transitional Center are operated by private corporations such as the GEO Group.

County jails are, by definition, short term facilities. They are not designed for prisoners who are
held a year or longer. Asylum seekers, who have committed no crime and are running for their
lives, are often mixed with ICE detainees and jail inmates with criminal convictions. Asylum
seckers and detainees who finished serving criminal sentences are treated as criminals and
transported in handcuffs and shackles, sometimes even within the facility.

Many immigrants are detained for months or even years. However, ICE detention facilities are
not designed for long-term prisoners. Neither county jails nor large, ICE owned and managed
detention sites have the programs, services or medical care offered in federal prisons and other
facilities that keep prisoners for more than six months.

ICE detainees are often classified as maximum security prisoners even if they are asylum seekers
or have not been convicted of a crime. Unlike criminal prisoners, detainees are not eligible for
work release programs or to be trustees. Indeed, as “maximum security” prisoners, ICE detainees
with criminal convictions generally face a harsher security classification than they had if they
served a sentence.

Standards Not Binding

ICE has taken no visible action to ensure that Florida’s county jails meet any standards regarding
treatment of detainees. Contracts we’'ve seen between the federal government and the counties
are absurdly incomplete and provide few requirements as to how the counties should treat ICE
detainees — even though Florida county jails are not subject to state supervision.

6 Declaration of Blanca Banegas-Benites to Al Justice (then Florida Immigration Advocacy Center),
March 23, 2007; Alfonso Chardy, Sent Away. The Miami Herald, July 27, 2007.
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When detainees are held in a county jail, they fall into a black hole. Their ICE files often do not
follow them when they are transferred. Their personal property, including documents needed for
their cases, may be left behind at other facilities. Officials running the jails know nothing about
immigration law or procedure or the status of detainees’ cases. Detainees have great difficulty
contacting their deportation officers, who may be far away.

In county jails, detainees’ ability to find an attorney is severely circumscribed. There are
generally no pro bono groups in the area. The list given to detainees of legal services agencies
providing free or low-cost representation is incomplete, inaccurate, and useless. Often, the
detainees have limited ability to reach outside because jail telephones only permit collect calls or
calls are prohibitively expensive.

Detainees often are transferred from facility to facility and may end up a long distance from their
lawyers. Their lawyers have difficulty contacting them by telephone because they cannot call
them directly and generally cannot leave messages for detainees to call. Mail sent by lawyers to
detainees sometimes does not reach them. Attorney-client privilege is often undermined by jail
officers.

Coerced Deportations

Video conferencing of immigration court hearings places detainees at a disadvantage — especially
when their attorney is far away and difficult to contact. Adding insult to injury, a South Florida
detention facility for minimum security detainees has only one immigration judge, and this judge
has approved 10,000 stipulated orders for deportation in the last three years, a national record.
How many detainees were coerced into signing those orders by detention officers or Customs
and Borders Patrol?

The law library is a critical resource for detainees who cannot find or afford an attorney and are
representing themselves in deportation proceedings. Detainees at numerous detention centers
report that: libraries lack research materials, long waits to use the library, little time available for
using the library, broken computers and printers. At Wakulla County Jail in North Florida only
one or two computers are functioning at any given time. The detention standard requires “regular
access” to the law library, defined as no less than five hours a week. This standard is routinely
violated according to detainees. At Wakulla, recent visits to detention centers raise concerns
about the continued disregard of detention standards.

For detainees who have attorneys, private phone calls to their counsel are essential. Yet Wakulla
jail violates the detention standard that states detainees “will be able to have confidential contact
with attorneys and their authorized representatives in person, on the telephone, and through
correspondence.” Wakulla also has a staff person remain in the room during the entire attorney-
client call. These violations of standards seriously curtail detainees’ right to defend themselves
against deportation.
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CONCLUSION

The current detention policy is overly broad and inhumane. Immigrants who are neither
dangerous nor likely to flee should not be detained. Those currently detained—whether severely
ill, asylum seekers or others challenging deportation orders—should be fairly considered for
parole and other alternatives. The alternatives are cheaper, more humane, and can be structured
to ensure participants regularly appear before immigration authorities.

While innocent detainees continue to suffer needlessly, the surge in immigration detention has
greatly benefited private prison operating companies, like Corrections Corporation of America
(CCA) and the GEO Group, whose stocks sharply increased following President Bush’s
February 2006 proposal to increase spending on immigration detention. The same cannot be said
for ICE detainees, 84 percent of whom are without attomeys. Unlike U.S. criminal suspects, ICE
detainees are not entitled to a court-appointed lawyer. Asylum seekers are more than twice as
likely to be without attorneys as non-detained asylum seekers. Those represented are four to six
times more likely to win their case. |7

Without independent monitoring and public scrutiny of its detention centers, ICE continues to
place detainees in unacceptable facilities that violate ICE standards and place detainees at risk of
abuse.

In such an oversight vacuum, ICE tolerates a culture of cruelty and indifference to human
suffering. Detainees routinely report being treated as criminals, being abused physically and
sexually, and having painful medical symptoms ignored. They also face retaliation for
demanding better treatment or complaining that fellow detainees have been abused. We do not
know if this happens because the detainees are foreign, imprisoned, have no lawyer to defend
them or all of the above. We do know from years of direct experience that cruel and inhumane
treatment of detainees is a systemic problem.

We are pleased that the administration is trying to improve conditions in immigration detention.
We admire the work of Dr. Dora Schriro, who recommended the shift to civil detention and
numerous improvements in detention conditions. We also understand the difficulty of
implementing reform when the ICE officers union has called for the resignation of ICE chief
John Morton and claims that reform is making detention too soft.

That’s not what we see in Florida’s detention facilities. We see detainees with no criminal
history treated like hardened criminals while their basic human rights routinely abused. The
2011 Performance-Based National Detention Standards are a step in the right direction, but are
not enforceable and likely won’t benefit detainees held in county jails. Moreover, like the earlier
Standards, they’re based on models used to incarcerate criminal offenders.

Only independent, external scrutiny and enforceable detention standards will ensure that the
DHS and ICE carry out their moral and legal responsibility to provide decent and safe conditions

' Scott Lewis and Paromita Shah, Detaining America’s Immigrants: Is this the Best Solution? Detention Watch
Network, National Tmmigration Project, and Rights Working Group.
hiip//65.36.162.162/1es/RealDealDetention.pdfl
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for detainees who are in civil detention. Given the dramatic increase of detainees over the
years—ICE detainees represent the fastest growing prison population in the country—the need
for proper scrutiny is more critical now than ever.

Detention clearly is no joke. Labeling the March 28, 2012 Congressional hearing “Holiday on
ICE” is particularly offensive and demonstrates serious disregard for the abuses so many
detainees have had to endure.

Lives are at stake. The urgency for enforceable detention standards cannot be overstated. Al
Justice makes the following recommendations with a sense of outrage at the mistreatment of
immigration detainees over the years and frustration with the lack of improvement. Yet it also
does so in the hope that enforceable detention Standards and effective oversight will result in
good faith safeguards that better protect the basic rights of those in U.S. Immigration detention.

To the Administration and Congress

¢ Establish an independent oversight commission composed of immigration experts to
oversee detention conditions in U.S. immigration custody. Its mission: to ensure that the
conditions and practices for detainees meet established legal and human-rights standards.

e Strengthen and issue regulations that codify ICE detention standards so that all
immigration detention facilities provide decent and safe conditions by force of law.
Require ICE detention facilities and all contracted facilities to annually report their
compliance with the detention standards.

e Require an independent investigation of each immigration detainee death. Require DHS
to annually submit a report to the Judiciary Committees of the U.S. House and U.S.
Senate with detailed information on all the deaths, including the cause of death and the
results of related investigations.

¢ Promote alternatives to detention by shifting ICE funding from detention beds to proven,
community-based alternatives. Prioritize the release of vulnerable detainees, such as
detainees with ongoing medical or mental-health issues.
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